INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D97/02

Profits tax — sections 14(1) and 68(4) of the Inland Revenue Ordinance — intention & the time of
acquisition— onus of proof on theappe lant to show that the intention to invest on capita asset was
redigic and redlizable. [Decison in Chines]

Panel: Anthony Ho Yiu Wah (chairman), Peter Sit Kien Ping and Herbert Tsoi Hak Kong.

Dates of hearing: 6 and 7 September 2002.
Date of decison: 11 December 2002.

The appdlant purchased a property in 1996. The said property was later sold in 1997.
The assessor considered that such sdlewasin the nature of trade and so profits tax assessment was
raised on the appdlant.

The gppdlant insisted that she purchased the said property as resdence for self use. The
said property was sold because the gppellant was demanded early repayment of the loan from her
friend who financidly supported her to buy the said property. The profit derived from such sale
was notin the nature of trade and was only an increasein the vaue of the capital asset which should
not be chargeable to profits tax.

Hed:

1 On this apped, the Board has to determine whether or not the agppdlant has
successfully proved that her intention to buy the said property wasto use it as her
own residence. The gppdlant’s stated intention of course was not decisive.
Genuindy held, redigic and redizable intention of the appellant can only be
determined after conddering dl the evidence induding things said and done
(Smmonsv IRC [1980] 1 WLR 1196 and All Best Wishes Ltd v Commissioner
of Inland Revenue 3 HKTC 750 followed).

2.  TheBoard accepted that under thelegd principle stated in All Best Wishes Ltd, if
ataxpayer declared that at the time when he purchased the property, hisintention
was an invesment in the capital asst, the taxpayer should produce evidence to
prove that such intention was redigic and redizable.
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3. After conddering dl thewitnesses evidence and thecircumstances of the case, the
Board accepted that the intention of the gppellant in purchasing the said property
wasfor her ownresdence. Therefore the profit in question was not derived from
thetransactionsin the nature of trade. Instead it was an increase in the value of the
capital asset and such profit should thereby not be chargeable to profits tax.

Appeal allowed.
Cases referred to:

Simmonsv IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

Tse Yuk Yip for the Commissoner of Inland Revenue.
Taxpayer in person.
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‘ Trading requires an intention to trade; normally the question to be asked is whether this
intention exigted at the tine of the acquigtion of the assst. Was it acquired with the
intention of digposing it at a profit, or wasit acquired as a permanent investment?

Mortimer All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC
771

‘ Theintention of the taxpayer, at thetime of acquidtion, and at thetimewhen heishol ding
the asst is undoubtedly of very great waight. And if the intention is on the evidence,
genuindy held, realistic and realisable, and if all the arcumgtances show that at the time
of theacquigtion of theasset, the taxpayer wasinvesinginit, then | agree. But asitisa
question of fact, no Sngletest can producetheanswer. In particular, the dated intention
of the taxpayer cannat be decisve and the actual intention can only be determined upon
the whole of the evidence’
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