Salaries tax —

INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D96/02

whether sdaries tax chargeable — whether relationship between employer and

employee existed— whether provison of service by sdf-employment — the rlevant guidelines and
fundamental test — necessary to consider dl the objective facts, evidence and overdl circumstances
of the case — burden of proof on the gppdlant — sections 8, 12(1), 14 and 68(4) of the Inland
Revenue Ordinance (‘'IRO’). [Decison in Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Man Mo Leung and Lily Yew.

Date of hearing: 16 August 2002.
Date of decision: 11 December 2002.

Thetaxpayer objected to the salariestax assessment rai sed onhimby the Revenuefor the
year of assessment 1995/96. He dleged that his earnings from Company B should not ke
chargesbleto sdariestax. Themateria issueon appeal waswhether or not there was a contract of
employment between Company B and the taxpayer.

The facts gopear sufficiently in the following judgment.

Held:

1.

The relevant Satutory provisons and legd principles were contained in section 8,
12(1) and 14 of the IRO.

In accordance with section 68(4) of the IRO, the onus of proving that the
assessment gppealed againgt is excessive or incorrect shal be on the appd lant.

The Privy Council in Lee Ting-sang v Chung Chi-keung and Ancther [1990] 1
HKLR 764 applied Lord Cooke's guiddines and fundamentd test in Market
Invedtigations Ltd v Miniger of Socia Security [1969] 2 QB 173 in deciding
whether a mason provided service in the capacity of an employee or as an
independent contractor.

Further, LordNolaninHal v Lorimer [1994] STC 23 agreed with the remarksin
thedecisonof Lord Mummery: ‘In order to decide whether a person carrieson
business on hisown account it isnecessary to consider many different aspects
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of that person’swork activity. Thisisnot a mechanical exercise of running
through items on a check list to see whether they are present in, or absent
from, a given situation. The object of the exercise isto paint a picture from
the accumulation of detail. The overall effect can only be appreciated by
standing back from the detailed picture which has been painted, by viewing it
from a distance and by making an informed, considered, qualitative
appreciation of the whole.’

Regarding the question whether the Taxpayer was carrying on his own business,
the representative of the Revenue was of the view thet in this case, there was no
objective fact to indicate that the taxpayer was carrying on an independent
business or professon.  The Board found this view too extreme.

In the present case, Company B provided the vehicles for trangportation. The
clients were those of Company B, which dso bore the overhead expenses.
Besides, the cdculation of the taxpayer’s earnings was gpparently smilar to the
earning of commissons by an employee. The taxpayer’ s earnings were 27% or
28% of the transportation fees levied on Company B's dients by Company B.
However, the taxpayer gave evidence that he had to conduct a rumber of
commercid activitiesin carrying out histrangportation ‘ project’” with Company B
0 as to ensure timely ddivery. These commercid activities incduded the
employment of motor-cyclists as road guides, the employment of loca people to
assis in cusoms clearance, the entertainment with relevant officids to maintain
better communications and relaionship, the payment of compensations in case of
disputes to avoid the vehicles being impounded, etc. Some of the expenses
incurred as a result of these activities were refunded by Company B while the
balance was borne by the taxpayer. The Board accepted the testimony of the
taxpayer and found that there were facts which showed that the taxpayer was
required to make commercid decisons as a business operator.

Regarding the question of the degree of control exerted by the taxpayer in
performing hiswork, the representative of the Revenue stated that Company B had
agresat degree of control over thetaxpayer in relation tohow he carried out his job.
Thereasonswerethat the taxpayer had to finish his job before he could leave; the
taxpayer had to report to Company B as to the work progress and to tender
detailed expenditure record to Company B. The Board disagreed with such
argument. The reason why Company B requested the taxpayer to tender detailed
expenditure record was because Company B needed to ensure that the taxpayer’s
requests for reimbursement of expenditure were accurate rather than exercisng
control on taxpayer’s job performance. In fact, timely delivery was of the only
concern of Company B. All the other matters such as the ddivery route to be
taken, employment of road guides or employment of loca people to assist in
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customs clearance wereleft to the taxpayer to decide or resolve. In addition, if the
project was completed early, the taxpayer could leaveearlier or even take up other
jobs or projects.

Astowhether the taxpayer bore any degree of financid risk, the representative of
the Revenue was of the view that there was no evidence as such. The Board
disagreed with such contention. Infact, the taxpayer’ s evidence showed thet if he
faled to completethe relevant project ontime, he had to bear 28% of the relevant
loss as compensation.  Although no such incident occurred during the period in
question, it did not mean that the taxpayer took no financid risk. Furthermore, the
taxpayer’ s evidence a so showed that as aresult of a traffic accident, he had paid
compensation to a Mainland driver. Such compensation was borne by him.
Moreover, thefacts of this case dso showed that the taxpayer had to prepay asum
of about $18,000 per month on behaf of Company B. The prepayment would
only be reimbursed by Company B fifteen days after the close of the monthly
accounts. At the same time, the taxpayer was only given amonthly trangportetion
fee of $32,000. In agenerad employment relationship, it was unreasonable for an
employer to ask an employee with a sdary of $32,000 to prepay $18,000 per
month on theemployer’ sbehdf. Thisarrangement definitdy involved the taxpayer
infinancid risk because once Company B was winding up, he would not be paid
the transportation fee owed by Company B, not to mention the said rembursement
of the prepayment.

As to the degree of responghility of the taxpayer he had in the course of the
trangportation and how far the taxpayer had an opportunity of benefiting from
sound management in the performance of his task, the representative of the
Revenuewas of theview that Sncethetaxpayer wasemployed by Company B, he
neither had to take risk nor could he benefit from sound management in the
performance of histask. The Board agreed that, by reason of the specid nature of
the relevant work, even though the taxpayer could finish hisjob earlier by reason of
sound management, he could not carry out another round of transportation for
Company B s0 asto earn more. However, if the taxpayer mismanaged and was
unableto compl ete the transportation business on the same day, then, according to
the testimony of the taxpayer, he had to bear the compensation as well as the
overnight parking fees. On the other hand, if the taxpayer could finish his job
earlier by reason of sound management, he could have time to handle his persond
mattersor take up other jobs. Therefore, the Board found that it waswrong to say
that the taxpayer neither had to take risk nor could he beneift from sound
management in the performance of his task.
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In so far as the description of the income of the taxpayer as ‘ sdary/wages in the
employer’s return of remuneration and pensions filed with the Revenue by
Company B, the taxpayer had dready explained it to the Board.

In this appeal, the Board had to decide whether the taxpayer’s income from
Company B was chargeable to sdlaries tax. Having considered the testimony of
the taxpayer and the whole circumstances of the present case, the Board found that
inthe provison of his services, the taxpayer did undertake a considerable degree
of risk; he also bore a considerable degree of responghility; and in discharging his
duties, he could benefit from sound management.

Although the taxpayer failed to satisfy al the factorslaid down by Lord Cookein
Market Investigations, the Board, in deciding whether a person carries on business
on his own account, should, according to Lord Nolan in Hal v Lorimer, not
undertake a mechanicd exercise of running through items on a check list to see
whether they were present in, or absent from, agiven Stuation. The Board should
paint a picturefrom the accumulation of detail and thenview it from adisanceso as
to make an informed, considered, qualitative appreciation of the whole.

In gpplying the said test and guidelines, the Board arrived at the conclusion that
there was no employer and employee rdationship between Company B and the
taxpayer. Thetaxpayer, in providing his services to Company B, was performing
them as an operator of abusiness working for his own interest.

For the reasons given above, the taxpayer had discharged the onus of proving that
his earnings from Company B were not earnings from an employment.

The Board therefore dlowed the gpped and withdrew the salaries tax assessment
for the year of assessment 1995/96 raised on the taxpayer.

Appeal allowed.

Cases referred to:

Lee Ting-sang v Chung Chi-keung and Another [1990] 1 HKLR 764
Market Investigations Ltd v Minister of Socid Security [1969] 2 QB 173
Hall v Lorimer [1994] STC 23

Chow Chee Leung for the Commissioner of Inland Revenue.
Taxpayer in person.
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68(4)

Lee Ting-sang v Chung Chi-keung and Another [1990] 1 HKLR 764
Market Investigations Ltd v Minister of Socia Security [1969] 2 QB 173
Cooke Market Invedtigations

‘ The fundamental test to be applied is this: “Is the person who has engaged
himself to perform these services performing them as a person in business on
hisown account?’ |f theanswer to thatquestionis“yes’, then the contract is
acontract for services. If theanswer is“ no” , then the contract isa contract of
services. No exhaustive list has been compiled and perhaps no exhaustive list
can be compiled of the considerations which are relevant in determining that
question, nor can strict rules be laid down as to the relative weight which the
various considerations should carry in particular cases. The most that can be
said isthat control will no doubt always have to be considered, although it can
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no longer be regarded as the sole determining factor; and that factors which
may be of importance are such matters as whether the man performing the
services provides his own equipment, whether he hires his own helpers, what
degree of financial risk he takes, what degree of responsibility for investment
and management he has, and whether and how far he has an opportunity of
profiting from sound management in the performance of his task’

21. Nolan Hal v Lorimer [1994] STC 23 Mummery

‘ In order to decide whether a person carries on business on his own account it is
necessary to consider many different aspects of that person’s work activity.
Thisisnot a mechanical exercise of running through items on a check list to see
whether they are present in, or absent from, a given situation. The object of the
exerciseisto paint a picture fromthe accumulation of detail. The overall effect
can only be appreciated by standing back from the detailed picture which has
been painted, by viewing it from a distance and by making an informed,
considered, qualitative appreciation of the whole.’
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