INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D95/03

Penalty Tax — submisson of incorrect tax return without ressonable excuse — atempt to claim
dependent parent alowance and additiona parent alowance — contradicted by facts — the dam
was disallowed — imposition of additiona tax assessments — claimed no intention to evade tax —
merely forgot the passng away of his mother and habitualy applied for dependent parent
alowance — no reasonable excuse — the Revenue suffers no loss — no reasonable excuse but
mitigeting factor — but the mistake isjust mere negligence — unlike those openly flout the rules and
submit incorrect tax returns— the standard practice of imposing pendty equivaent to 100% of the
tax underpaid as a starting point should not be applied — section 82A of the Inland Revenue
Ordinance (‘'IRO’). [Decison in Chiness]

Pand: Anthony Ho Yiu Wah (chairman), Ng Ching Wo and Jason Yeung Chi Wal.

Date of hearing: 21 November 2003.
Date of decison: 5 February 2004.

This was an gpped agang an assessment dated 15 August 2003 whereby the
Commissioner levied additiona tax in accordance with section 82A of the IRO in the sum of
$5,000 against Mr A (‘the appdlant’) in respect of his submission of incorrect tax return for the
year of assessment 2001/02. The sum 0 levied amounts to 49% of the tax undercharged.

The appellant submitted incorrect tax return for the year of assessment 2001/02. Even
though his mother (Madam B) had passed away, the appelant sill clamed for the dependent
parent dlowance and additiona parent dlowance in that year of assessment.

According to theinformation collected by the Revenue, the dependent parent (Madam B) in
fact had passed away on 18 December 2000 (that is, in the year of assessment 2000/01). The
Revenue therefore informed the appellant that such claim for the dependent parent allowance and
additiona parent alowance would not be granted. The gppellant did not object to the relevant
salaries tax assessment.

By noticedated 15 August 2003, the Commissioner levied additional tax under section 82A
of the IRO in the sum of $5,000 against the Appellant in respect of his submission of incorrect tax
return for the year of assessment 2001/02, whereby he wrongly represented that the amount of
dependent parent dlowance and additional parent allowance was $60,000. The sum so levied
amounts to 49% of the tax underpaid.
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Mr A agppeded againgt such assessment to the Board of Review. The grounds of apped
were asfollows:

@

(b)

(©

Thef

For the past 20 odd years, the appellant never ceased to clam for the dependent
parent dlowance. He was mistaken that his mother was dtill dive when he submitted
the tax return for the year of assessment 2001/02. He therefore continuoudy applied
for such dependent dlowance.

The appdlant never had any intention to defraud the Revenue because he was fully
awarethat the Births and Desths Registry would keep track of the death of hismother.
No fraud could ever be perpetuated.

The Revenue suffered no loss even though the appdlant misakenly daimed for the
dependent parent alowance. Thiswas because his mistake had been corrected in the
year of assessment 2001/02.

acts gppear aufficiently in the judgment.

Hed:

The appdlant clamed that he had no intention to evade tax. He just forgot thet his
mother had passed away when he submitted thetax return. Hejust habitudly claimed
for such dependent parent allowance. The Board held that this was not areasonable
excuse: see D9/98, IRBRD, val 13, 103 which sad:

‘ The fact that the Taxpayer had no intention to evade tax is only one of the
many factors we have to consider whether the Taxpayer is liable to pay the
additional tax ... ... The burden of proof shifts to the Taxpayer to show that
she had “reasonable excuse” and that she should be exonerated from liability
under that section.’

The appdlant asserted that his mistake did not cause the Revenue to incur any loss
because the assessment concerned had not included the dependent parent alowance.
The Board held that this was not a reasonable excuse. This Board had considered
thisfactor beforein D9/98:

‘ That the Revenue suffers no loss has never been regarded as a reasonable
excuse. |If an offenceiscommitted, whether the victim suffersany loss does not

affect the offender’ sliability but it may be a mitigating factor.’

Upon consdering the grounds of apped and the submissions of the parties, the Board



INLAND REVENUE BOARD OF REVIEW DECISIONS

held that:

(@ Theappdlant had no reasonable excuse for submitting incorrect tax return for
the year of assessment 2001/02. The appelant was therefore ligble for the
additiond tax soimpaosed by the Commissoner in accordance with section 82A
of the IRO.

(b) The appelant continuoudy applied for the dependent parent dlowance. He
habitualy gpplied thesameinthefirst year of assessment after the passing of his
mother. His mistake was no more than mere negligence. It did not belong to
those categories that openly flout the rules and submitted incorrect tax returns.
Thus, the standard practice of imposing penalty equivaent to 100% of the tax
underpaid as agtarting point should not be applied.

4.  The Board therefore decided to reduce the additiona tax to $2,500 and the appeal
was alowed in part.

Appeal allowed in part.
Cases referred to:

D9/98, IRBRD, vol 13, 103
D91/00, IRBRD, vol 15, 842

YueWa Kin for the Commissoner of Inland Revenue.
Taxpayer in person.



INLAND REVENUE BOARD OF REVIEW DECISIONS

D95/03
100% - 82A
2003 11 21
2004 2 5
( ) 2003 8 15
82A 2001/02 5,000
49%
2001/02
2000
18 ( 2000/01 )
2001/02
( ) 60,000 2003
82A 2001/02
5,000 49%

(a)
2001/02

8

12

15



INLAND REVENUE BOARD OF REVIEW DECISIONS

(b)

(c)
2001/02

1.
D9/98, IRBRD, vol 13, 103
2.
D9/98
3.
(a) 2001/02
82A
(b)
100%
4.

2,500



INLAND REVENUE BOARD OF REVIEW DECISIONS

D91/98, IRBRD, vol 13, 103
D91/00, IRBRD, val 15, 842

1. ( ) ( 112 X

) 82A 2001/02

2001/02

2.
3 2002 5 2 2001/02
(BIR 60 )
4, 2002 6 6 2001/02
(BIR 60 ) 8.4

()

BXXXXXX(X)

1913 4

() ()



INLAND REVENUE BOARD OF REVIEW DECISIONS

()

@
$12,000
(b)
2002 5 30
2000 12 18
2000/01
2002 9 10 2001/02
/
2002 9 10
2001/02
( ) 60,000 2003 8 15
82A 2001/02
5,000 49%
2003 8 22
(€Y
2001/02

(b)

(©
2001/02



INLAND REVENUE BOARD OF REVIEW DECISIONS

10.
D9/98, IRBRD, vol 13, 103

‘ Thefact that the Taxpayer had no intention to evade tax is only one of the many

factorswe have to consider whether the Taxpayer isliableto pay the additional
The burden of proof shifts to the Taxpayer to show that she had

tax ... ...
“reasonable excuse” and that she should be exonerated from liability under
that section.’

11.
D9/98

‘ That the Revenue suffers no loss has never been regarded as a reasonable
excuse. If an offence is committed, whether the victim suffers any loss does not

affect the offender’ s liability but it may be a mitigating factor.’
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