INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D94/03

Penalty tax —falsto furnish areturn in time— whether additional tax is excessve— sections 51(1),
59(3), 64(3) and 82A of the Inland Revenue Ordinance (‘'IRO’). [Decisonin Chines]

Pand: Anthony Ho Yiu Wah (charman), Samue Chan Yin Sum and William Cheng Chuk Man.

Date of hearing: 24 October 2003.
Date of decison: 5 February 2004.

The gopdlant is a private company regisered in Hong Kong. On 2 April 2002 the
Commissioner issued a profits tax return in respect of the appdlant for the year of assessment
2001/02. The gppdlant faled to furnish the profits tax return in time. The assessor raised an
estimated assessment under section 59(3) of the IRO. The representative of thegppellant objected
to the assessment on the basis that the estimated assessable profits were excessve. On the same
day the gppdlant filed its profits tax return for the year of assessment 2001/02. The assessor
revised the estimated assessment under section 64(3) of the IRO. The revised profits tax was
$125,008.

The gppdlant had on three previous occasionsfailed to furnish its profitstax returnsintime.
The Commissoner had under section 82A levied additiond tax ontheagppdlant for falling to furnish
the profitstax returnsfor the yearsof assessment 1999/2000 and 2000/01 intime. Asfor the year
of assessment 2001/02, the Commissioner assessed additiona tax under section 82A in the amount
of $40,000, being 32% of the total amount of tax undercharged.

The grounds of apped of the appdlant are:

a) Thedirectors of thegppdlant were unableto determine how to dedl with itsbad debts
before the date specified for the furnishing of the tax return.

b) Theauditor of thegppelant failed to prepare the audited report before 15 November
2002. Asaresult the gppdlant was unable to furnish its tax return in time.

c) Thedirectorsof thegppdlant are of old age and the directors did not notice the date
specified for the furnishing of the tax return.

d) Theagppdlant pad dl itstax before the due date.
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Theappdlant assertsthet it failed to furnish its tax return for the year of assessment
2001/02 in time because it was unable to determine whether or not to treat arenta
income as bad debt. Thisis not areasonable excuse. From the documents of the
gopellant, the Board noted that the company to which the rent was owed was
Company B and not the gppdlant. Further, in D48/89, IRBRD, val 4, 512, the
Board in that case held that

‘ [tiswrong to suggest that because of contingenciesa company is not able to
producetrue and fair accounts.... even if the contingencies were of immense
magnitude, full provision could have still been made and there was no excuse
not to filetax returns.’

Theappdlant assartsthat it failed to furnish its tax return in time because its auditor
had failed to prepare the audited report before 15 November 2002. Thisis not a
reasonable excuse. InD64/94, IRBRD, val 9, 361, the Board in that case held that
taxpayers are under a duty to observe the provisions of the IRO. Having engaged
an accountant to ded with the tax matter is not an excuse for failing to observe the
provisons of the IRO.

The gppdlant asserts that because of old age, its directors failed to notice the date
specified for thefurnishing of itstax return. Thisis not areasonable excuse. In fact,
the year of assessment 2001/02 isthe fourth consecutive year that the gopellant has
falled to furnish itsrespectivereturnsintime. Thisisnot an occasiond oversght. On
the other hand, it is the duty of taxpayersto furnish their tax returnsintime. Mere
oversight or old age of the directors cannot be reasonable excuses nor could they be
vaid grounds for apped.

The gppdlant pointed out that itstax had been paid before the due date. Thisisnot
areasonable excuse. The IRO requires taxpayers to pay their tax before the due
dateanditisthecivic duty of taxpayersto do so. The Revenue raised additiona tax
assessment when the Commissioner is of the view that a taxpayer fails without any
reasonable excuseto furnish hisreturnintime. It has nothing to do with the fact that
the taxpayer has paid his tax before the due date.

Asto the quantum of the additiond tax, the representative of the Revenue drew the
Board' s atention to the following:

a) IRO provides tha the maximum pendty is treble the amount of the tax
undercharged.
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b) Inits web Ste, the Revenue publishes the section 82A Pendty Policy for
profits tax cases:

Third or subsequent offences within 5 years

- 35% of the amount of tax undercharged

- 50% of the amount of tax undercharged, if the return isfiled after two or
more estimated assessments are issued.

c) Inthe present case, thisis the fourth consecutive time that the gppdlant has
faled to furnish its return in time. The Commissoner, having taken dl the
mattersinto congderation, levied an additiona tax of $40,000 which amounts
to 32% of the tax undercharged.

The Board holdsthat in this case the additiona tax of $40,000 (being 32% of
the tax undercharged) is reasonable.

Appeal dismissed.
Cases referred to:

D48/89, IRBRD, vol 4, 512
D64/94, IRBRD, vol 9, 361
D100/97, IRBRD, vol 12, 544

Tang Yiu Fa for the Commissoner of Inland Revenue.
Michad Chan Yui Hang of Mess's Michad Chan & Company, Accounting & Management
Consultants for the taxpayer.
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