INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D94/02

Profits tax — whether the gains arising from the digposal of property were liable for profitstax —
whether expenses should be allowed— sections 14(1) and 68(4) of the Inland Revenue Ordinance.
[Decison in Chines]

Pand: Anthony Ho Yiu Wah (chairman), Kenneth Leung Ka Cheong and Liu Ling Hong.

Date of hearing: 9 August 2002.
Date of decision: 29 November 2002.

The gppellants, Madam A and Mr B, purchased Property 1in August 1996 and sold it in
June 1997 with again. Theassessor was of the view that the gains made by the gppdlants from the
sde of Property 1 were trading profits chargeable to profits tax.

Having consdered the documents supplied by the gppellants for the purpose of this
apped, the Revenue took the view that the gppd lants did not tender credible evidence in support of

the renovation expenses claimed and applied to the Board to have the assessable profits adjusted
accordingly.

The grounds of gpped of the gppdlants were as follows:

(@  Property 1wasorigindly intended for their use as a holiday dwelling and was sold
later as such usage was abandoned.

(b) The appdlants applied the sale proceeds from Property 1 to the purchase of
Property 2 of Mr B for the purpose of investment and renta income.

(c)  The appelants were property investors and not property traders.

At the materid times, Mr B was studying in Audrdia. Between 1 April 1996 and 31
March 1998 Mr B was in Hong Kong for 73 days.

The sdle and purchase aswell as mortgage of Property 1 and the purchase and renting of
Property 2 were executed by Madam A acting as the attorney of Mr B.

At the appedl hearing, Madam A gave sworn evidence and was cross-examined by the
Revenue.
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Hed:

1.  TheBoard had to decide if the gppdlants had successfully discharged the burden
of proving ther intention in the purchase of Property 1 was for their own use as
resdence or holiday dweling. The Board held that the credibility of Madam A's
testimony regarding the intention at the time of acquisition of Property 1 was very
low.

2. According to the dates of the provisond agreementsfor sdle and purchasefor the
two properties, the purchase money for Property 2 could not have come from the
sale proceeds of Property 1.

3. Whether ataxpayer hasto be charged with profitstax on gainsfrom the digposition
of aproperty depends on whether the taxpayer, at the time of the purchase of such
aproperty, had theintention of making aprofit fromitssale. Whether the taxpayer
has previoudy or subsequently been accepted as along term investor in relation to
the digpogtion of other properties is irrdevant to the particular transaction in
question.

4.  Documents produced by the gppdlants in respect of the renovation expenses
clamed had many inconssencies. The gppdlants falled to provide any bank
statements or records to prove that the said expenses had been made. The Board
disallowed the deduction claimed. Further, snce Madam A had been the attorney
of Mr B, the expense on air farefor Mr B to return to Hong Kong was persond in
nature and was therefore disalowed.

Appeal dismissed.
Casss referred to:

Simmonsv IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

Leung Wing Chi for the Commissioner of Inland Revenue.
Lau Kam Cheuk of MessrsSY Leung & Co, Certified Public Accountants, for the taxpayers.
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Simmonsv IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750
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23. Smmonsv IRC [1980] 1 WLR 1196 Lord Wilberforce 1199

‘ Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at thetime of the acquisition of the asset. Wasit
acquired with the intention of disposing it at a profit, or wasit acquired as a
permanent investment?

24, Mortimer All Bet Wishes Ltd v Commissoner of Inland Revenue 3 HKTC
750 771

‘ Theintention of the taxpayer, at the time of acquisition, and at the time when
heisholding the asset isundoubtedly of very great weight. And if theintention
is on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing init, then | agree. But asit is a question of fact, no
single test can produce the answer. In particular, the stated intention of the
taxpayer cannot be decisive and the actual intention can only be determined
upon the whole of the evidence.’

25.
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