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Case No. D9/12

Salaries tax — appeal against additional tax — understatement of income — appellant asking
for total exemption on additional tax — appellant filing notice of appeal 8 days out of time —
appellant submitting required documents 28 days out of time — whether appeal out of time —
whether the Board should exercise discretion to extend appeal period — whether appellant
had reasonable cause or mitigating factors — sections 58, 66(1A), 68, 70, 70A, 80(2), 82(1),
82A and 82B of the Inland Revenue Ordinance (‘the IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Chan Lai Yee and Wendy O Chan.

Date of hearing: 19 December 2011.
Date of decision: 25 May 2012.

The Revenue served notice of assessment of additional tax by registered post at the
Appellant’s correspondence address on 12 May 2011. The Appellant objected to the
assessment, and served the notice of appeal to the Clerk to the Board of Review (‘the Clerk”)
on 21 June 2011 (8 days after the statutory limit for submitting notice of appeal). Regarding
the late submission of notice of appeal, the Appellant said: (a) he was out of Hong Kong
between 12 May 2011 and 13 June 2011, during which he stayed in Hong Kong for 9 days;
(b) he only received the notice of assessment of additional tax when he visited the Revenue
for inquiry on 27 May 2011, and therefore the appeal period should only begin on that day
(that is the last day for submitting notice of appeal should be 27 June 2011). However, the
Appellant only completed submission of all requisite documents to the Clerk on
11 July 2011.

The Appellant was an executive director with annual salary over $3 million.
Previously, the Appellant had been notified by the Revenue for understatement of his salary
(but was not penalized as a result thereof). Regarding the appeal against additional tax
assessment, the Appellant requested total exemption. The Appellant further stated that he
had made his own assessment before he received his employer’s return on his actual total
salary; the understatement was not intentional, and was only made because his salary
combinations were complicated; he thought that the final assessment by the Revenue would
be based on his employer’s return and therefore he did not pay particular attention to his own
assessment.

Held:

Appeal out of time
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A valid notice of appeal filed in accordance with section 82B(1) of the IRO
must be accompanied by all the requisite documents (i) to (iv). Failure to
comply with the above was not a mere error, but would also render the notice
of appeal ineffective. If the notice of appeal, together with all the requisite
documents, were not served on the Clerk within the one-month period, the
appeal would be deemed out of time. (D48/05, (2005-06) IRBRD, vol 20,
638, D16/07, (2007-08) IRBRD, vol 22, 454 and D24/08, (2008-09) IRBRD,
vol 23, 482 considered)

According to the IRO, the Appellant must file an appeal within 1 month after
he was served with the notice of assessment of additional tax (that is on or
before 13 June 2011 (as 12 June fell on a Sunday)). However, the Clerk only
received the notice of appeal on 21 June 2011, 8 days after the statutory time
limit. Further, the said notice of appeal did not come with all the requisite
documents stated in the IRO. Hence, the appeal was out of time and invalid.

Even the Appellant had reasonable evidence to prove that he received the
notice of assessment on 27 May 2011 (that is when he visited the Revenue for
inquiry) and hence the appeal period should begin on that day (that is the last
day for filing notice of appeal should be 27 June 2011), the Appellant had not
submitted all requisite documents as at 27 June 2011. Therefore, the notice
of appeal dated 21 June 2011 remained invalid.

Extension of time for lodging appeal

4.

A taxpayer must prove that there was reasonable cause which prevented him
from filing an appeal within time limit. The term ‘prevent” meant ‘unable to’,
and a mere excuse would not suffice. Further, if a taxpayer was prevented by
reasonable cause from filing notice of appeal within time limit, he had
satisfied the requirement and would not be required to put a gloss on the word
‘prevent’ in its interpretation. Moreover, any unilateral mistake on the part
of a taxpayer could not be properly described as a reasonable cause which
prevented him from lodging the appeal within time. (D16/07, (2007-08)
IRBRD, vol 22, 454, D24/08, (2008-09) IRBRD, vol 23, 482 and
Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687
considered)

The Appellant stayed in Hong Kong for 9 days (and 5 days if excluding the
days of his arrival and departure) between 12 May 2011 and 13 June 2011.
The number of days he stayed was few, but it was not reasonable excuse for
the Appellant not to lodge the appeal within time limit. The Appellant had
the time and ability to lodge an appeal during his stay in Hong Kong.
Therefore, the Board refused to exercise its power to extend the time to allow
appeal out of time.
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Substantive appeal

6.

According to authorities: (a) the total amount of income within a year of
assessment was a matter within a taxpayer’s knowledge, and it did not
depend on the information provided on the Employer’s Return of
Remuneration and Pensions; (b) if a taxpayer’s income was given through
depositing into his bank account (including through Autopay), it was easy for
the appellant to assess his annual income; (c) carelessness or recklessness
was not an excuse for omission to state or understatement; (d) deliberate tax
evasion was a serious crime. Unintentional tax evasion was not a reasonable
excuse, nor was it a mitigating factor. The reason being that a taxpayer
should not have the intention to evade tax is simple; (e) the Revenue did not
have to warn a taxpayer before issuing notice under
section 82A(4); (f) paying tax was not a relevant factor. Being punctual in
paying tax was a taxpayer’s duty; (g) the fact that the Revenue discovered the
omission to state or understatement was not a mitigating factor. The fact that
the Revenue did not suffer financial loss in low percentage penalty cases was
not a mitigating factor. Omission to state or understatement resulting in
reduction or delay in collecting tax was an aggravating factor;
(h) impecuniosities or inability to afford penalty tax had to be proven with
credible evidence to the satisfaction of the Board. It was unrealistic to ask for
total exemption in cases of omission to state or understatement. This only
showed that the taxpayer had not been serious about his responsibilities in
providing detailed and correct tax information; (i) subsequent contravention
was an aggravating factor. This was a basic principle in assessing penalty.
(D24/08, (2008-09) IRBRD, vol 23, 482 and D26/08, (2008-09) IRBRD,
vol 23, 547 considered)

The Appellant had a duty to master his income information. It was not an
excuse for making wrong estimation and understatement for the Appellant to
say that he was not clear about details of his own income. Unintentionally
evading tax was not a reasonable excuse, nor was it a mitigating factor.
(D24/08, (2008-09) IRBRD, vol 23, 482 and D26/08, (2008-09) IRBRD,
vol 23, 547 considered)

The burden of proving that the assessment was excessive or incorrect lied on
the Appellant. In the following situations, it would be difficult to reduce the
additional tax assessed where the assessment was less than 15% of the tax
undercharged: (1) the Appellant was working at middle or high management
level; (2) the Appellant’s annual income was not less than several hundred
thousand dollars; (3) the Appellant had the ability and method or information
to state the correct income; (4) the Appellant grossly misstated his income
resulting in large discrepancy due to carelessness or recklessness; (5) the
Appellant was not remorseful or at all; (6) the Appellant did not take any
measure to prevent re-committing the same; (7) the Appellant disputed the
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penalty as being unfair; (8) the Appellant required total exemption on
additional tax.

9. The Appellant was a second-offender, who tried to excuse himself by
unreasonable causes such as omission and lack of intention. The Board was
sceptical as to the Appellant’s remorse and whether he had any measure to
prevent re-offending in future. Further, the additional tax assessed was only
a small amount comparing with the Appellant’s income, and it was
unreasonable for the Appellant to ask for total exemption. The Board was of
the view that the additional tax, being assessed at 16% of the tax
undercharged, was not excessive. (D24/08, (2008-09) IRBRD, vol 23, 482,
D26/08, (2008-09) IRBRD, vol 23, 547 and D1/09, (2009-10) IRBRD,
vol 24, 223 considered)

Costs

10. The Appellant was in breach of law, and further late in lodging his appeal.
The grounds raised by the Appellant were also rejected by the Board and had
no chance of success. The present case was therefore frivolous, vexatious
and an abuse of process. It wasted the resources of the Board and the
Revenue. The Appellant was ordered to pay costs. (D24/08, (2008-09)
IRBRD, vol 23, 482, D26/08, (2008-09) IRBRD, vol 23, 547, D1/09,
(2009-10) IRBRD, vol 24, 223 and D50/08, (2008-09) IRBRD, vol 23, 944
considered)

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

D48/05, (2005-06) IRBRD, vol 20, 638

D16/07, (2007-08) IRBRD, vol 22, 454

D24/08, (2008-09) IRBRD, vol 23, 482

Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687
D26/08, (2008-09) IRBRD, vol 23, 547

D1/09, (2009-10) IRBRD, vol 24, 223

D50/08, (2008-09) IRBRD, vol 23, 944

Taxpayer in person.
Chan Kin Wing and Tang Wai Min for the Commissioner of Inland Revenue.
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‘20.  In my opinion, while a liberal interpretation must be given to the word
“prevented”..., it should be best understood to bear the meaning of the
term “_£ 4£” in the Chinese language version of the subsection. ... The
term means ““unable to””. The choice of this meaning not only has the
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threshold than a mere excuse and would appear to give proper effect to
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