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Case No. D91/06

Profits tax — whether notice of gppedl filed in time— notice of apped not accompanied with the
attachments referred to in the written determination — whether notice of apped vadid — deductible
expenditures — burden of proof — sections 66(1)(A) and 68(4) of Inland Revenue Ordinance
(‘IRO’) [Decison in Chinesg]

Pand: Chow Wa Shun (chairman), Patrick Ho Pek Ta and Lily Yew.

Daes of hearing: 22 and 23 February 2007.
Date of decison: 30 March 2007.

The gppdlant, as a ole-proprietor, operated businesses of Company A.

The gppellant contended the discrepancies between the submitted profits and loss
accounts to the profits tax assessments additiond assessments for the years of assessment
1996/97 to 2004/05 of Company A by the Revenue which alowed only 1/3 of the commisson
earned by Company A asdeductible expenditures. Shefurther contendedthat certain items should
be fully alowed and deductible.

However, the gppdlant could not produce dl the requisite details informetion, such as the
dates, actua amounts incurred, nature and objective of each and every item she clamed as
deductible to the Revenue.

In addition, the appdlant prima facie falled to file the notice of gpped in time and that the
two attachments referred to in the written determination was not accompanied with the notice of

apped filed.

Held:

Whether notice of apped vaid and whether apped out of time

1.  The Board accepts the notice of apped filed by the gppellant as vadid and within
time
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1.1 The omisson of the gppdlant to forward copies of the two attachments
referred to inthe Commissioner’ s written determination would not prejudice
the Commissioner who would have the omitted documents.

1.2 ‘1 month after the transmisson to him’ should mean one month period after
the process of transmission has been completed which would count from the
day when the determination has been ddlivered to the correspondence
address of the appdlant.

1.3 In this case, the appelant collected and acknowledged receipt of he
determination on 31 October 2006 at the Post Office. The notice of apped
which was filed to the Board on 28 November 2006 was thus within time.

Substantive Appeal

2. TheBoardwould have no doubt on the credibility of the gppellant, yet she failed to
provide sufficient and solid evidentia proof in support of her submission made.

3. Theappdlant failed to discharge her onus of proving that the assessments appealed
againg are excessive or incorrect in accordance with section 68(4). The Board has
no sufficient factua bagis to overrule the Deputy Commissioner’ s decison to dlow
1/3 of the commission earned by Company A as deductible expenditures for the
relevant years of assessment.

Appeal dismissed.
Cases referred to:

BR19/71, IRBRD, val 1, 58
D2/04, IRBRD, vol 19, 76
D44/98, IRBRD, val 13, 354
D50/02, IRBRD, vol 17, 767

Taxpayer in person.
Taui Nin Me and Tang Hing Kwan for the Commissioner of Inland Revenue.
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BR19/71, IRBRD, val 1, 58
‘It would seem that in an appeal under section 66(1) of the Hong Kong
Ordinance, the omission by the taxpayer to forward copies of the
Commissioner’ s written determination, the Commissioner’ s reasons and the
statement of facts (which are usually comprised in one document), would not
prejudice the other party being the Commissioner, who would have the omitted
documents.’
10.
11.

D2/04, IRBRD, vol 19, 76
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‘ The question is whether those words mean that the intended appellant has one
month from the date when the process of transmission begins (that is, when the
Commissioner dispatched his determination), or whether he has the one month
period after the process of transmission has been completed. In our view, the
latter meaning is more consonant with the legislative intention......These words
appear to us to be more consistent with a requirement that the process of
transmission hasended, and not merely begun. Furthermore, it seemsto usthat,
unless the intention is clear, we should not impute to the legislation an intention
that time begins to run even before determination could have reached the
taxpayer for him to have any chance of dealing with it. We should observe that
the end of the process of transmission does not depend upon whether the
determination has physically reached the recipient. The process of transmission
would normally end when the determination reaches the addressthat it was sent
to.’
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(%) C D
50%
(5) 1996/97  2004/05
1996/97 1997/98 1998/99 (1999/200 | 2000/01 | 2001/02 | 2002/03 | 2003/04 | 2004/05
149,791.34 | 220.942.89 (286.871.01 @ 528,392 | 410,104 | 353,165 | 251.449 | 157,703
(%)
(6) 2000/01  2004/05
) 1996/97  2004/05
1996/97 | 1997/98 | 1998/99 [1999/2000| 2000/01 | 2001/02 | 2002/03 | 2003/04 | 2004/05
Income $ $ $ $ $ $ $ $ $
Insurance agent commission 613,185 772,274| 1,082,774 1,240,120| 1,162,824(1,033,616| 866,196 738,423 434,060
Less: Personal contribution and
commission deducted by [B 49,429| 77,503 | 134,835 128,259 36,450| 24,487 52,737 16,583 10,379
]
Payment for client’s premium
to maintain career privilege
benefit 34,331 12,763 46,837 39,186 41,347 165 - 12,781 1,375
Commission earned from
proprietor’s own policies 9,862 93,272 20,995 20,653 31,123| 105,133 30,597 28,470 19,976
519,563| 588,736/ 880,107| 1,052,022| 1,053,904 903,831| 782,862 680,589 402,330
Bank interest income 10,518 14,687 13,563 - - - - - -
Sundry income 1,500 - - - - - - - -
531,581 603,423| 893,670| 1,052,022| 1,053,904 903,831| 782,862 680,589 402,330
Expenses
Accounting fee - - - 3,000 3,000 3,000 2,500 2,200 -
Advertising for recruitment 20,888 14,998 6,899 870 - - - - -
Bank charges and overdraft interest 15,100 18,585 19,463 - - - - - -
Bank loan interest 55,413 47,088| 180,404 25,455 49,833| 32,898 23,242 17,290 17,098
Building management fees, rates
and telephone 50,767 55,255 53,987 49,741 53,383 49,335 44,536 37,360 32,207,
Business registration and other|
license fees 8,904 7,963 6,574 2,250 2,250 2,250 250 2,600 2,600
Business trips - - - 40,381 54,406 58,867 41,480 45,993 16,736
Charity and donation 5,700 500 3,000 - 1,000 4,000 2,500 1,500 4,000
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Commission paid - - 35,719 12,988 - - - - -
Convention and seminar trips 23,280 19,961 8,377 - - - - - -
Electricity and water - - - 2,238 3,468 4,329 4,071 3,180 2,714
Entertainment and promotional| 78,156 97,467 110,523| 183,259| 208,188 200,783| 196,995 165,417 72,550
gifts
Insurance - - - 25,380 6,059 5,958 2,756 3,156 1,778
Membership and subscription fees 33,360 45,600 46,010 - - - - - -
Motor car expenses 23,866 20,543 15,972 20,179 32,964 29,467 23,438 15,545 14,482
Newspapers, postage and stamps 3,126 3,463 2,988 3,136 3,466 2,870 2,423 1,340 1,250
Payment to sub-agents - - - 4,948 2,685 - - - -
Printing and stationery 7,153 6,216 4,422 4,929 19,489 13,421 11,498 7,570 4,449
Professional fee - - - - - 4,000 - - -
Repairs and maintenance 5,616 2,652 4,379 3,873 2,685 - 1,085 500 2,660
Staff salaries - - 48,785 58,833 8,742 1,000 4,258 15,774 -
Share of office common expenses 19,000 22,666 23,330 24,800 25,600 24,700 20,100 24,700 21,100
Sundries 5,000 2,495 2,060 1,531 1,778 2,068 1,600 1,250 1,000
Travelling expenses 26,460 17,029 23,726 38,798 47,516 45,099 36,608 27,716 18,074
Written off of old stock - - 10,000 - - - - - -
381,789 382,481| 606,618 506,589 526,512 484,045 419,340 373,091 212,697
Profit for the year 149.792) 220.942| 287.052 545433 527.302| 410.786| 363.522( 307.408| 189.633
)
1996/97 | 1997/98 | 1998/99 |1999/2000( 2000/01 | 2001/02 | 2002/03 | 2003/04 | 2004/05
$ $ $ $ $ $ $ $ $
149,792 220,942| 287,052 545,433 527,392| 419,786 363,522 307,498 189,633
Depreciation allowance 13,151 1,238 1,682 857 549
Computer hardware & software] 13,980 - - - -
Continuing eduction course fee - - - - 23,930
Contributions to MPF scheme - - - - 4,000 12,000 12,000 12,000 12,000
149.792] 220.942] 287.052 532.282| 208.174 406,104 350.669 294.949 153,703
) 2001/02 2002/03  2004/05
13(5)
1998/99 2000/01
2003/04
(10) 1996/97  2004/05
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13)

(11)

1996/97 | 1997/98 | 1998/99 | 1999/00 | 2000/01 | 2001/02 [ 2002/03 | 2003/04 | 2004/05
$ $ $ $ $ $ $ $ $
420,808 | 529,536 | 735,412 | 532,282 | 508,174 | 689,077 | 350,665 | 249,949 | 153,703
1996/97 1997/98 1998/99 2001/02
1996/97 1097/98 | 1998/99 | 2001/02
$ $ $ $
613,185 772,274 1,082,774 | 1,033,616
10,518 14,687 13,563
1,500
625,203 786,961 | 1,096,337 | 1,033,616
204,395 257,425 360,925 344,539
420808 | 520536 | 735412 | 689.077
$251,449 - $1,500 (i.e. Charity and donation) = $249,949
1996/97 1997/98 1998/99 2001/02
1999/2000 2000/01 2002/03 2003/04  2004/05
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commission deducted by [B D
Payment
for dient’ s premium to maintain career privilege benefit
Bank loan interest
Building management fees, rates,
electricity and water
Businesstrips
Commisson pad
Entertainment and promotion gifts
Insurance
Motor car expenses and travelling
Payment to sub-agents
Staff salaries
Share of office common expenses
Telephone

Sundry expenses

1996/97  2000/01

1996/97 1997/98 1998/99  2001/02

1999/2000 2000/01 2002/03 2003/04 2004/05

1/3)

1999/2000 2000/01 2002/03 2003/04 2004/05
$ $ $ $ $
1,240,120 1,162,824 866,196 738,423 434,060
413,373 387,608 288,732 246,141 144,687
826,747 775,216 577,464 492,282 289,373
532,282 508,174 350,665 249,949 153,703
294,469 261.042 226,799 242,333 135670
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13(12)
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68(4)

D44/98, IRBRD, vol 13, 354
68(4)
‘Section 68(4) puts the onus of proving that the assessments were excessive on

the Taxpayer. We find that the Taxpayer has failed to discharge the burden of
proof in most of the items. Accordingly we allow the appeal to the extent that the
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following items should be deducted in full ...Apart from the above, the Board
upholds the Commissioner’ s determination...

D50/02, IRBRD, vol 17, 767

‘ There is no reason for (the taxpayer) to ignore the requests of the Revenue.
Whilst those requests might seem harsh to a layman, they are within the powers
of the Revenue.’

13(12)
B 13(12) (b) (M)
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