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Case No. D9/10

Profits tax — calculation of profits — limited company selling a landed property — whether
the cost should be based on the price paid by current shareholders to acquire shares in the
limited company. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Lee Fen Brenda and Wong Fung Yi.

Date of hearing: 29 April 2010.
Date of decision: 14 May 2010.

The appellant was a limited company which acquired a landed property on 19
March 2003. The appellant signed an agreement to sell the property on 24 February 2004.
The Inland Revenue Department assessed profits tax on the appellant for the sale in the
2004/05 assessment year, based on the difference between the sale price and the purchase
price. The appellant claimed that when calculating the profit for selling the property, the
cost should be the price paid by the current shareholders to the previous shareholders for
acquiring its shares. Also, the appellant claimed that the property should not be subject to
tax because it was a capital investment.

Held:

1. The appellant provided no evidence to show that the property was a capital
investment, so this argument was bound to fail. Also, when the appellant
purchased the property, the cost was the purchase price. The price paid by
the shareholders for the shares of the appellant was irrelevant. The cost
could not be adjusted subsequently as well.

2. The appellant disregarded the reasons and authorities relied on by the
Deputy Commissioner when confirming the assessment. This appeal was
frivolous and vexatious, and wasted the resources of the Board. Therefore
the appellant needed to pay $5,000 as the costs before the Board.

Appeal dismissed and costs order in the amount of $5,000 imposed.

Chow Mo Lam, Certified Public Accountant (Practising), for the taxpayer.
Chan Wai Yee, Chan Tsui Fung and To Yee Man for the Commissioner of Inland Revenue.

267



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

£ 4432 DI/10

FIFH - EBAE - RN L EENE - RALTRIERALRIEE AR
S By ey 1B ST

ZEBe BREERENEN (EH) » EMAERIK

BB #y : 20104 52918
#4845 201058148

FHAL - AR 720034438198 BEA — M E M ¥ 5 b3 AR 2004
F2RA248 B EZHHBEME K HIL—F § B L3 AR & 2004/0538 % 5 B A 4%
BB AT B2 M) ZEBEARH - LIRABRBAITE R EMEMIFOFHEE
JE LU AR R 6 AT B RBEN LR AR 69 B A A £ A © B 5b o ERAR MY
¥AEAMKE  HEEH -

Hok
1. ESRARARBEMEHEXITFZDERATANKZE > IS ERIEL

PRELF o Ao LRALBEMERF - RABABEE - THKREZ
REEEFRANRZHREBEEM - mAET REMEIZ AL -

2. LI AERMERE A KEFITFHAOE G RIIE - T ERFRAHE EWH
REVERE > TREXZB LR A LIHFATHATS5,0000E 4 % B
THNRE -

L3R E R H K R N5,000 8 B4 A o
BN B KA &3 B AR R R
PR REBRM & TREB B o R -

hEE

FHMEZNFR

268



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

1. MHELFREZES(T RES )L ATET a8 -
2. FRAHF 200342 B 26 B 4 EF AR LA RAG o
3. FRAN 2003 £ 3 A 10 B — AR ATEREE T W% L

16,245,000 TEEAN B A B E P EME - LRAN 200452 A 24 B B8 &
A% > 2L 24,800,000 TH EZMAEME - X 55 2004 F 11 A 11 B 2 A °

4. A By ) £ AR B 2004/05 22454 4 B A4S AR ©

5. LR ABRAEET AL B E D AT AUE R B AR RN R A
BB AN B B KB R A ©

6. BA5 By &y K 43 2004/05 SR8 B AT HLFR
BlAEKkHAEER

7. BB R AR M E W ERA BT Rk B

"(6) AHIELE (HAEME) FFOFAEGTIE ([ LHA) B
RAERIEN (LA ) R BEAEADENRAS - AARRE
[ E3RA ) 6hBE o BN KRR AEEIEN - HRAINHKELY
£ 5 0 BREAREBLORG > FRABURH#H » SELEF
Blay ik AR EE > BRIFRORETHEHAAR (THF
Beautiland Co Ltd v CIR, 3 HKTC 520' % Hong Wah Investment Co Ltd

v CIR, HCIA 1/1986, 5 November 1986° 1 -

(7) AR (ERFA) ERABRRBELABRMOBORIEE (WEY
¥) {22004 FEWHHAERBET (H—A) A (AR R) BB
PIeaR Aty RAEH - M (EME ) 9 EHIIE [ E3RA) HAE - K

BAMRYE (E3HA) $AAHE (MAME ) WEFTEAE (L
WA MBBET ARSI E [ LIHRA) REH 2004 FH%A A
MEEELSLNNWIE LA R - &£ Harley Development Inc. &
Trillium Investment Ltd v CIR 4 HKTC 913 — % & . ;£ & 35 & Bp 4 43
MATRERRF AN HERMEENER > ABRANZEER S
R R - FRFIF R LT

w N e
Ly

269



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

‘Here it may be that the appellants could have achieved the same result
by going about the transactions in a different way but they have not done
so. The appellants are bound by the form of their transactions.’
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