INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D90/03

Salariestax —section 8(1)(a), 8(1A)(b)(ii), 8(1A)(c) and 8(1B) of the Inland Revenue Ordinance
(‘IRO’) —whether incomearisesin or isderived from Hong Kong — whether the taxpayer is entitled
to the exemption under section 8(1A)(b)(ii), 8(1A)(c) and 8(1B) of the IRO. [Decisonin Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Cheung Wa Hing and Lam Wing Wo.

Date of hearing: 10 October 2003.
Date of decison: 20 January 2004.

Company B isaregistered company of Hong Kong and is carrying on businessin Hong
Kong. Company B submitted tax returnswith particulars of the taxpayer’ s employment and sdary.
The taxpayer also sated in histax return that Company B was his employer.

However the taxpayer clamed that he was working in China Therefore his income did
not fal within sdariestax. The Commissioner consdered that savefor payment in lieu of notice, the
taxpayer’ sincome did fal within sdaries tax.

The taxpayer lodged an apped on the following grounds: (a) From the job interview to
negotiation for the terms of employment and the entering into the persond records of employment,
they wered| performed in Dongguan factory. The records signed by the taxpayer were Dongguan
factory's persona record. The taxpayer had never sgned any employment contract with Hong
Kong company. (b) Even though the taxpayer came back to Hong Kong each month to discuss
with factory merchant on the process of production and to coordinate the quantity and qudity of the
products, that did not mean that the taxpayer cameto work in Hong Kong. (c) It should not adopt
the cdculation method of the Inland Revenue Department in arriving a the number of days spent in
Hong Kong because he could work in Chinain day times and could still crossthe border to Hong
Kongat night. (d) Thetaxpayer wasjust an employee of the Dongguan factory which is one of the
companies opened by his boss.

Held:
1 In order to take the benefit of section 8(1B), a taxpayer must not render any

servicesin Hong Kong during visit which exceed atotd of 60 daysin the relevant
period (CIR v So Chak Kwong, Jack [2 HKTC 174] followed).
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2. In present case, thefirst question that the Board has to decide is whether or not the
income of the taxpayer arisesin or is derived from Hong Kong. In making such a
decison, the Board should just objectively consder whether or not the taxpayer’ s
incomearisein or isderived from Hong Kong. Considering the facts of the present
case, the Board considered that the taxpayer was employed by Company B and
was sent to work in the Dongguan factory. Hisincome arisesin and isderived from
Hong Kong, so dl the rdated income of the taxpayer should fal within the sdlaries
tax under section 8(1)(a) of the IRO (CIR v George Andrew Goepfert [2 HKTC
210] considered).

3. In counting the number of daysthe taxpayer pent in Hong Kong, any part of aday
countsasa“day”’. Since the taxpayer has exceeded a total of 60 days in Hong
Kong intherdevant period, he had to prove that he rendered outsde Hong Kong
al the sarvices in connection with his employment so as to benefit from the
exemption under section 8(1A)(b)(ii) of the IRO (D29/89, IRBRD, val 4, 340,
D12/94, IRBRD, vol 9, 131 and D20/00, IRBRD, val 15, 297 consdered).

4.  Sincethe taxpayer was required to have conference with the Hong Kong factory
merchant in Hong Kong to discuss matters d production, and the attending of
conferences had been decided as one of the waysto provide employment services
to employer, thetaxpayer could not enjoy the exemption under section 8(1A)(b)(ii)
(D130/99, IRBRD, val 15, 21 followed).

5. Thetaxpayer did not provide any evidenceto prove that he has submitted and paid
any tax in Chinadmilar to sdariestax. As aresult, the taxpayer’s income from
company B could not be exempted from salaries tax under section 8(1A)(c) of the
IRO.

Appeal dismissed.
Cases referred to:

CIR v George Andrew Goepfert [2 HKTC 210]
CIR v So Chak Kwong, Jack [2 HKTC 174]
D29/89, IRBRD, vol 4, 340

D12/94, IRBRD, val 9, 131

D20/00, IRBRD, val 15, 297

D130/99, IRBRD, vol 15, 21

Chan Su Ying for the Commissoner of Inland Revenue.
Taxpayer in person.
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subject only to the so called “60 days rule”’ that operates when the
taxpayer can claimrelief by way of exemption under section 8(1A)(b)
as read with section 8(1B). Thus, once income is caught by section
8(1) thereis no provision for apportionment.’
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‘ The Board of Review was persuaded (sic) that Section 8(1B) was ambiguous
and capable of two interpretations. | disagree. Inthisregard this Sectionis
clear and unambiguous. Thewords* no exceeding atotal of 60 days’ qualify
theword “ visits” and not the words “ servicesrendered”. Wereit otherwise
the Section would be expressed differently. Inorder to take the benefit of the
Section therefore a Taxpayer must not render services during visits which
exceed a total of 60 daysin the relevant period.’
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‘...the Inland Revenue Ordinance contains no definition of day, we are of the
opinion that any part of a day counts as a “day” for the purpose of section
8(1B). To limit the meaning in the context of section 8(1B) to the elapse of a
period of 24 hours from midnight to the following midnight would result in
treating the 60 daysas” clear” days (excluding the day of arrival and day of
departure). If that had been intended then we think the draftsman would
have said so: we therefore find this suggestion unacceptable.’
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