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Case No. D88/06

Salaries tax — spouse dlowance — child dlowance — sections 42B(1)(b) and 43A of Inland
Revenue Ordinance (‘ IRO’) (repeded) [Decison in Chinesd).

Pand: Anthony Ho Yiu Wah (chairman), Marvin Chanand Wan Ho Yan,

Date of hearing: 15 December 2006.
Date of decison: 16 March 2007.

The appellant appeded againgt the sdaries tax assessment in the years of assessment
1981/82 to 1984/1985, 1986/87 and 1987/88 and the additional salaries tax assessment in the
year of assessment 1984/85 by the Inland Revenue Department. The appellant and Madam B
gave hirth to two children who were born on 31 October 1979 and 22 May 1984 respectively.
The appdlant clamed that he should be entitled to spouse alowance and child dlowance in the
above years of assessment. The Acting Deputy Commissioner of Inland Revenue (‘the
Commissoner’) disagreed with the appdlant’ s clam and maintained the reevant assessments and
additional assessment.

The appelant provided the following documents to support hisdam:

(& A Declaration he made on 5 October 1984 at the Mongkok District Office. The
content of the Declaration was as follows:

‘| [the Appellant] cohabitated with [Madam B] on 5 September 1974, and gave
birth to two daughters, Miss C and Miss D respectively, as here now declared.’

(b) A document on which it was printed the Marriage Declaration numbered
AXXXXXX of Hong Kong City Hal Marriage Registry concerning that the
appellant and Madam B had arranged to celebrate their marriage on 20 May
1989. (The appdlant did not provide the relevant evidence to prove that the
aleged marriage had been completed. The assessor after investigation confirmed
that there was no record to show that the appellant and Madam B had registered
their marriagein Hong Kong in accordance with the Marriage Ordinance (Chapter
181).)

It was gated in the Marriage Declaration thet:
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‘ Although you or your unmarried partner has sgned the Marriage Declaration and the
relevant affidavit required by law, you are legdly not married yet; you shal become
married couple only until you celebrate your marriage in a licensed church or marriage

regisry.’

Hed:

1.  The Boad was of the view that the Commissioner was right not to alow the
appellant’ s claim for spouse dlowance. Although the appellant and Madam B in
1989 had gpplied to the Marriage Registry to celebrate their marriage on 20 May
1989, they did not complete the relevant procedure for their marriage, and
therefore they could not in law be regarded as legd couple. In fact, in the
documents provided by the appelant to the Board, i.e. the Marriage Registry
Declaration No. AXXXXXX, the rdlevant note to the appdlant and his unmarried
partner was stated, namely that they were not married in law until their wedding
ceremony washeld. Moreover, the years of assessment in this apped concerned
the years from 1981/82 to 1984/85, 1986/87 and 1987/88 and were al before
1989. Therefore, even if the appelant and Madam B were to be regarded as
legaly married couple on 20 May 1989, the appellant could not by reason of this
obtain spouse allowance.

2.  Theappdlant was not entitled to have child allowance because the two daughters
to whom he and Madam B gave hirth did not fal within the definition of * child’ of
thethen IRO. According to section 43A of the then IRO, the definition of * child’
asapplied to theappdlant’ sstuaion was* the child to whom the individud and his
wife or ex-wife gave birth'.  Since Madam B was not the appdlant’ s wife or
ex-wife, his two daughters did not fal within the definition of “ child of the then
IRO.

3. Astotheappdlant’ s contention that the rlevant IRO was in breach of the Basic
Law, such contention was invalid because the relevant years of assessment were
before the Hong Kong Specia Adminigrative Region (' HKSAR' ) was established
and the dleged ‘ unfair' IRO had been amended many years before the HKSAR
was established.

Appeal dismissed.

Taxpayer in person.
Wong Ka Cheong, Chan Wai Yeeand Leung To Shanfor the Commissioner of Inland Revenue.
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