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Case No. D8/09

Per sonal assessment — propertiestax — net assessable value — amount of loan used to generate
income on property — Inland Revenue Ordinance (‘IRO’) sections 5, 5B and 42(1). [Decison in
Chinesg]

Obj ection — written determination by Deputy Commissoner — payable tax increased by written
determination — whether gppellant can rgect such determination — Inland Revenue Ordinance
(‘IRO’) sections 64(2), 64(3) and 70.

Appeal — notice of appeal — power of the Board — whether the Board shdl entertain apped
grounds not listed in the notice — whether the Board can direct the Commissioner to answer
gopdlant’ senquiries—Inland Revenue Ordinance (' IRO’) sections 66(1), 66(3), 68(4) and 68(8).

Pand: Kenneth Kwok Hing Wai SC (chairman), Wendy O Chan and Wong Fung Y.

Date of hearing: 23 March 20009.
Dae of decison: 12 May 2009.

The gppdlant objected to the tax payable on his persona assessment for the 2005/06
financid year. He was assessed to be liable to pay propertiestax on 3 properties. He obtained a
mortgage to discharge an existing charge on property A. Part of the money advanced under the
mortgage was used to discharge the existing charge, and he claimed that the remaining was used in
acquiring properties B and C. Therefore, he claimed he was entitled to allowance on the whole of
the interest payment on the mortgage. He objected his assessment to the Deputy Commissioner,
who increased the payable tax. The gppelant further appealed to the Board, citing that the
Commissioner has used the wrong figure as the money used to obtain properties A, B and C. He
aso cited that the Deputy Commissioner had failed to answer his query.

Hed:

1.  Theappdlant hasfailed to discharge his burden to show that the remaining portion
of the nmortgage money was used to acquire properties B and C, because they
were only acquired 3 and 6 years after the mortgage. 1n any event, section 42(1)
does not alow deduction of interest payment on mortgage for property A against
the income generated from properties B and C (Case D86/99, IRBRD, vol 14,

581 applied).
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2. Theappdlant would have paid lesstax on the origina assessment, and if he agreed
to it, the Commissioner could not subsequently revise the assessment upwards.
However, since the gppellant objected to the original assessment, he has to be
bound by the written determination of the Deputy Commissioner according to
section 64(2) Nina T H Wang v Commissoner of Inland Revenue [1993] 1
HKLR 7 gpplied).

3. TheBoad is only entitled to confirm, reduce, increase or annul the assessment
appedled againgt. The Board has no power to direct the Commissioner to answer
any query by the gppdlant. According to section 66(3), the Board may refuse to
ded with any grounds not raised by the gppellant in his notice of appea (China
Map Limited v Commissioner of Inland Revenue FACV 28/2007 applied).

Appeal dismissed.
Casesreferred to:

D86/99, IRBRD, vol 14, 581
NinaT H Wang v Commissioner of Inland Revenue [1993] 1 HKLR 7
ChinaMap Limited v Commissoner of Inland Revenue, FACV28/07

Taxpayer in person.
Chan Wal Y eefor the Commissioner of Inland Revenue.
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