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Case No. D8/07

Salariestax —whether or not the rent and the holiday expenses paid by the employer be subject
to taxable income — section 8(1)(a), 9(1), 9(1A)@, 9(1)(a)(i) and (ii) of the Inland Revenue
Ordinance (‘IRO’) — the Board has no power to amend the facts or evidence that have adready
happened — |RO has o section to directly deduct rent from income— for taxpayer to provethat the
rent was paid or refund by the employer — actua expenditure on holiday expenses could not be
reason to change part of the sdlary payment to become holiday expenses [Decison in Chineseg]

Pand: Anthony So Chun Kung (chairman), Leung Lit On and David Yu Hon To.

Date of hearing: 5 February 2007.
Date of decison: 26 June 2007.

The taxpayer claimed that rent and holiday expenses paid by the employer to the taxpayer
were the refund under section 9(1A)(a), 9(1)(a)(i) and 9(1)(a)(ii) of the IRO and were not taxable
income under section 9(1)(a) of the IRO. The assessor refused to accept the income received by
the taxpayer from the employer included any rent refund or holiday alowance.

Hed:

1.  According to the IRO, the taxpayer must prove that the holiday expenses received
by the taxpayer from the employer must be the holiday warrant or passage under
section 9(1)(a) and the rent must be the rent refund under section 9(1A)(a)(b).
Otherwise, the arrangement between the taxpayer and his employer to report the
refund in the tax return was contrary to the IRO.

2.  TheBoard has no power to dlow the taxpayer to goply for any amendment to the
fact or evidence that had dready happened. In the taxpayer's application for
amendment, the Board has no power to consider and the Board would not support
such an application.

3. Section 8(1)(a) of the IRO stipulated that any income arising in Hong Kong from
employment shdl subject to sdaries tax. Section 9(1) of the IRO defined the word
‘income’ in section 8(1)(a) that included any wages, sday, leave pay, fee,
commission, bonus, gratuity, perquidte, or alowance.



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

4, IRO has no section to directly deduct the rent from the income. IRO only deemed
the rent (section 9(1A)(a)(i)) or refund (section 9(1A)(a)(ii)) paid by employer or
associated corporation not to be taxable income. The rental value was calculated as
10% of the income received by the employee from the employer under section
9(1)(a) after deducting the outgoings and expenses during the period of assessment
under section 12(1)(a) and (b). If the rent was not paid or refund by employer or
associated corporation, section 9(1A)(a) and (b) would not apply. The rent could
not be considered as not an income and the rent would be included as employment
income subject to sdaries tax. In the premises, unless the taxpayer could prove the
rent was paid or refund by the employer, even the taxpayer had paid the rent, the
taxpayer dtill could not rely on section 9(1A)(a) to exclude the rent from his taxable
income (D28/00, IRBRD, vol 15, 330; D34/96, IRBRD, vol 11, 497;
Commissioner of Inland Revenue v Peter Ledie 5 HKTC 683; D19/95, IRBRD,
vol 10, 157 considered)

5. Inorder to deduct the holiday expenses, the requirements as stated in section 9(1)(a)
of the IRO should be fulfilled. The expenses should be ‘(i) the value of any holiday
warrant or passage granted by an employer to an employeein so far asit is used for
travel; (ii) any dlowance for the purchase of any such holiday warrant or passagein
S0 far as it is expended for that purpose; ...". Although the taxpayer had spent
holiday expenses, it could not be the reason to change part of the sdary payment
received from the employer to be arefund for holiday expenses (D19/95, IRBRD,
vol 10, 157 followed).

Appeal dismissed.
Cases referred to:

D28/00, IRBRD, val 15, 330
D34/96, IRBRD, vol 11, 497
Commissioner of Inland Revenue v Peter Ledie 5 HKTC 683
D19/95, IRBRD, vol 10, 157

Taxpayer represented by hiswife.
Chan Wa Yee and La Wing Man for the Commissoner of Inland Revenue,
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‘“We know of no authority, and none was given to us, that allows the Taxpayer
and the Employer for taxation purposesto retrospectively alter the nature of the
income accrued by, and paid to, the Taxpayer from salary to a reduced salary
plusrent. Such achangecould, at best in our view, only take place prospectively.
Thisis sufficient for usto dismiss the appeal .’

20. D34/96, IRBRD, vol 11,497 502 [R2/43]

(1A)@

‘... This is not a case of two parties agreeing on an employment package
comprising two components, one being rent refund and the other being
commission. Thisis a case of two parties agreeing on an employment package
comprising of only one component, namely commission and then agreeing at the
end of the year, depending on the commission earned, to label part of that
component rent refund and the balance commission. In fact, the whole amount
was, from beginning to end, commission earned based on an agreed percentage
or a commission pay-out scale.’

20. B
A A
2000 5 12,500 8,500 Bl 82 86
A 2000 4 5 25,000 Bl
69 2002 5 8,500 8,000 Bl 86
89 A 2002 4 5 23,500 Bl
71
21. Commissioner of Inland Revenue v Peter Ledie 5 HKTC 683, 696 [R2/28]

Recorder Edward Chan
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$410,040.00

52

‘As| have pointed out above, | am of the view that a pertinent questionto ask is
whether the conducts on the parts of the employer and the taxpayer would
constitute a variation of the obligations under the employment contract, or

whether these conducts were such that they showed that the employer and the
taxpayer had intended that the payment of $410,040.00 was paid and received
on basis different from what was strictly stipulated in the contract of
employment. In this respect | have come to the view that the conducts of the
partieswere such that they showed that they intended that the payment should be
on a basis different from what was strictly stipulated in the contract of

employment. For instance, clause 5.2 of the contract would enjoin the taxpayer
to submit to the employer the evidence of the actual rental payment he maede.
However, plainly the taxpayer did not do so, and the employer had also by its
conduct agreed that he needed not do so. In short, the circumstances of thiscase,
it would appear to me that the employer had waived its right under the contract
to requirethetaxpayer to show himthat the amount the housing benefit paid was
no more than the amount of rent paid by the taxpayer for his accommodation.

The taxpayer had also agreed to such altered arrangement over the question of
the housing benefit becausehe too considered that he was entitled to be paid the
maximum amount capped regardless of whether he actually spent any such sum
onrentatall.’

D19/95, IRBRD, vol 10, 157, 161 [R2/37]
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9(D(a)

‘The totality of these factors indicates that the sums in dispute were cash
allowances which were placed generally at the disposal of the Taxpayer by the
Employer. The Employer was not concerned whether the payments were
actually spent by the Taxpayer on housing. The fact that some amount of the
paymentsfor part of the period was used by the Taxpayer to occupy a hotel room
and later to rent Property K is of no assistance to him. This cannot of itself
convert a payment into arefund. We therefore conclude that the payments made
to the Taxpayer were simply allowances which were properly subject to tax

under section 9(1)(a).’
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D19/95, IRBRD, val 10, 157, 161 [R2/37]
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