INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D77/04

Penalty tax — laeinfiling return — whether additiona tax is excessive — sections 51(1), 59(3) &
82A of the Inland Revenue Ordinance (‘IRO’). [Decison in Chinesg]

Pand: Anthony Ho Yiu Wah (charman), James Chiu Shing Ping and Roger Leung Wa Man.

Date of hearing: 29 October 2004.
Date of decison: 28 January 2005.

The gppdlant, aprivate company registered in Hong Kong, failed to furnish the profitstax
return for the year of assessment 2002/03 within the specified time. The assessor raised an
estimated assessment under section 59(3) of the IRO. The representative of the gppdlant,
subsequent to having filed the profits tax return for the year of assessment 2002/03 together with
relevant account statements, objected to the assessment on the basis that the estimated assessed
profit was not based on the profits as filed in the profits tax return. The assessor accepted the
profitstax return and revised the estimated assessment. The Commissioner imposed additiona tax
on the appdlant in the sum of $30,000 (being 5.78% of the tax undercharged).

The grounds of gpped were:

(@ Theappdlant had handed dl accounts and relevant documentsto itsauditor in July
2003 and had, on many occasions, asked the latter to complete the audited
account and profits tax computation as soon as possible. The gppedlant had done
its best but was not able to have control over the progress of work of the
professionals.

(b) The profits tax computation was not filed in time because the previous tax
representative refused to supply to the gppdlant relevant materias.

(c) Thegppdlant did not have the intention to dday the filing of the return.

Held:

1.  Theappdlat’ sassartion that it had in July 2003 handed al accounting records to
itsauditor and had on many occasions urged its auditor to complete the profits tax

computation was not areasonable excuse. The gppdlant done, and not its agent,
isligble for the dday in furnishing its return.
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2.  The appdlant’ s assartion that the delay was due to the failure of its previous
representative to supply to the appdlant relevant materias was not a reasonable
excuse.

3. Theabsence of intention to delay thefiling of return is not a reasonable excuse.

4.  As to the quantum of the additiond tax, the representative of the Revenue
submitted that the Commissioner, having fully consdered the reasons set out in the
statement of thegppellant, theguiddinelaid downinD118/02, IRBRD, vol 18, 90
and the particular circumstances of thiscase, had imposed ardativey low fine. The
Board holdsthat in this case the additiona tax of $30,000 (being 5.78% of the tax
undercharged) is reasonable.

Appeal dismissed.
Casss referred to:

D64/94, IRBRD, vol 9, 361
D2/90, IRBRD, vol 9, 77
D112/99, IRBRD, vol 14, 642
D118/02, IRBRD, vol 18, 90
D10/98, IRBRD, vol 13, 108
D67/03, IRBRD, vol 18, 681

Ngai See Wah for the Commissioner of Inland Revenue.
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Taxpayer represented by its financia controller.
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15. D2/90, IRBRD, vol 9, 77

‘ However, in dismissing the appeal, we have some concern because of the
frank and open manner in which the partner of the certified public
accountants representing the Taxpayer addressed the Board. As stated, we
have considerable sympathy for him and his firm. However, it has been held
In many previous Board of Review cases that the penalties are imposed upon
the Taxpayer and not upon the agents of the Taxpayer. It is totally
inappropriatefor usto takeinto account that the certified public accountants
have acknowledged their liability because the IRO imposes the obligation on
the Taxpayer and the Taxpayer alone.’
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‘ As to the taxpayer’s claim that the delay was unintentional, no taxpayer
should have such anintention. Thus, the absence of it, was neither a defence
nor a mitigating factor.’
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