INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D76/01

Profitstax —sadeof property — whether profits derived from the sae of the property assessableto
profitstax — intention & the time of acquigtion — whether previous sdes transactions indicative of
trading intention — whether financid ability as sole factor to test the trading intention. [Decison in
Chines]

Pand: Anthony Ho Yiu Wah (charman), Herman Fung Man Hel and Ng Ching Wo.

Date of hearing: 13 July 2001.
Date of decison: 7 September 2001.

Thetaxpayer purchased Property 1in May 1996 and sold it in July 1997. At thetimewhen
the taxpayer purchased Property 1, the taxpayer aready owned Property 2, which was purchased
in 1991. The taxpayer had made profits from severd previous sales of properties. The assessor
raised profitstax on the gainsfrom the sale of Property 1. Thetaxpayer objected to the assessment
on the ground that the taxpayer intended to acquire Property 1 for saf use and the gains from the
sale of Property 1 was capita in nature and not assessable to tax.

Hed:

1.  Theintention of the taxpayer of course cannot be ascertained by the assertion of the
taxpayer. Thetrueintention of the taxpayer must be determined from congidering dl
the evidence, including what hasbeen said or done by dl relevant partiesin the case
(Smmons v IRC and All Best Wishes Ltd v Commissoner of Inland Revenue
followed).

2.  TheBoad was of the view that the previous property transactions of the taxpayer
had no direct implication on whether or not thetaxpayer’ sintention for the purchase
of Property 1 wasfor salf use.

3. TheBoard consdered that the key issuewastheintention of the taxpayer rather than
thefinancid ability of thetaxpayer. Thesufficiency of thetaxpayer’ sfinandd ability
was just one of the factors to assess such an intention and it could not be assessed
soldly from the accounting point of view. The Board hasto consider the view of the
Investors at that time so asto infer theintention of the taxpayer. If a that moment the
view of the public was optimistic towards the property market and the public
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generally forecasted arise and anever faling property market, they would consider
that severd tens of thousand deficits could easily be reconciled by the gains from
thelr other property investments. Such a forecast is wrong. However, the Board
does not have any responghility to criticize or punish anyone with such a wrong
perception of the property market. In fact, a lot of people with such wrong
perception have aready suffered from the merciless acts of the market economy. If
the Board accepted that the taxpayer at the moment of purchase truly believed that
he had thefinancia ability to proceed with such an investment, the Board should not
deny such an intention for the reason that it was not redidtic or redisable.

4.  TheBoard accepted the evidence of the taxpayer that he intended to sall Property 2

since 1996 and the taxpayer intended to use Property 1 asthe place of homefor his
family.

Appeal allowed.
Casssreferred to

Simmonsv IRC [1980] WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750
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Fung Ka Leung for the Commissoner of Inland Revenue.
Taxpayer in person.
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