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Case No. D74/05

Profitstax —sdeof rebuilt residentia property — intention at the time of rebuilding — onus of proof
on the gppellant — sections 14(1) and 68(4) of the Inland Revenue Ordinance (‘IRO’). [Decison
in Chinese]

Pand: Anthony Ho YiuWah (chairman), Susan Begtrice Johnson and Kenneth Leung Ka Cheong.

Date of hearing: 4 November 2005.
Dae of decison: 6 March 2006.

The gppellant inherited 1/6 interest of Land Lot Y'Y on 1 June 1971.

On 8 October 1998, the Land Officer of Didrict B replied to the gppellant and other
interest holdersof Land Lot Y'Y of having no objection to their gpplication made on 6 August 1997
to rebuild the properties (No. 17 and No. 18 Village C) therein.

On 30 October 1998, the appellant entered into an agreement with the other interest
holders of Land Lot YY to rebuild No. 17 and No. 18 Village C into 2 blocks of 3 storey
buildings. They aso agreed that:

- The gppellant would paid $100,000 as compensation to the 4th interest holder;

- All congtruction costs shall be borne by 2 of the interest holders (the 2 nephews of
the appellant);

- Upon completion of rebuilding works, 3/F together with rooftop and bacony of
No. 17 Village C (the ‘ Property’) would be transferred to the appellant.

On 5 August 1999, the Digtrict Office of Didtrict B issued the Notice of No Objection to
Occupation in respect of the rebuilt properties.

On 23 September 1999, the appdl lant was registered as owner of the Property.
On 29 November 1999, the gppellant entered into preliminary sde and purchase
agreement to dispose the Property and on 29 January 2000, the Property was transferred to the

purchaser.

The assessor was of the view that when the appdlant and other interest holders made
gpplication to rebuild the propertieson 6 August 1997, his 1/6 inheritanceinterestsin Land Lot YY
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was then changed to trading stock. The sale of the Property was thus in the nature of trade with a
view to profits. After deducting 1/6 of the market value as of 6 August 1997 of Land Lot YY as
land costs of the Property, the assessor revised the assessable profits of the appellant to
$1,078,933 for the year of assessment 1999/2000.

The appdlant objected and claimed that he did intend to keep the Property. He never
intended but he was subsequently forced to dispose the same.  The appellant contended that the
profit in question was capita in nature and not chargegble to profits tax.

Hdd:

1 On this apped, the red issue is not the reason why the gppellant disposed the
Property but hisintertion when he took part in rebuilding Land Lot Y.

2.  Theagppdlant failed to provethat when hetook part inrebuilding Land Lot YY/, his
intention was for saf-use or as resdence for his sons and daughters or for long
term investment rental purpose.

3. Assuch, the only concluson would be that the appelant intended to trade the
Property with aview to profits when he took part in rebuilding Land Lot Y.

4.  TheBoard found that the date when the gppdlant intended to trade the Property
with a view to profits should be 30 October 1998, when he entered into the
agreement to rebuild Land Lot Y'Y with other interest holders.

5. Assuch, 1/6 of the market value of Land Lot Y'Y on 30 October 1998 should be
taken asthe land cogts in the assessment of assessable profits.

6.  TheBoard suggested that the gppellant should work out with the Inland Revenue
Department the actua sum of compensation he actudly pad to the 4th interest
holder.

7. The case would be remitted to the Commissoner for his re-assessment of the
appellat’ s assessable profits.

Appeal dismissed.

Cases referred to:

Simmonsv IRC [1980] 1 WLR 1196
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All Best Wishes Ltd v Commissoner of Inland Revenue 3 HKTC 750
Filkingtonv Randd| [42 TC 662]
B/R 12/74, IRBRD, vol 1, 233

Crawford Redty Limited v CIR [3 HKTC 674]

Taxpayer in person.
LauWa Sum and Tsui Su Fong for the Commissioner of Inland Revenue.
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Crawford Redlty Limited v CIR [3 HKTC 674]
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‘ Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing it at a profit, or was it acquired as a
per manent investment?

28. Lord Wilbeforce

‘ Intentions may be changed. What wasfirst an investment may be put into the
trading stock — and, | suppose, vice versa. If findings of this kind are to be
made precision is required, since a shift of an asset from one category to
another will involve changes in the company’s accounts, and, possibly, a
liability to tax. What | think is not possible is for an asset to be both trading
stock and permanent investment at the same time, nor to possess an
Indeterminate status — neither trading stock nor permanent asset. It must be
oneor other, eventhough, and this seems to me legitimate and intelligible, the
company, in whatever character it acquires the asset, may reserve an
intention to change its character.’

29. Lord Salmon

 An investment does not turn into trading stock becauseit is sold.’

30. Mortimer All Bes Wishes Ltd v Commissoner of Inland Revenue 3 HKTC
750 ( 771 )
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‘ The intention of the taxpayer, at the time of acquisition, and at the time when
heisholding the asset isundoubtedly of very great weight. And if theintention
is on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree. But asit isa question of fact, no
single test can produce the answer. In particular, the stated intention of the
taxpayer cannot be decisive and the actual intention can only be deter mined
upon the whole of the evidence.’

Rlkington v Randdl [42 TC 662] CrossJ

 Tomy mind, the question whether what has been donein any particular caseis
simply the realization of an inheritance or amounts to an embarking upon a
trade is a question of degree. | do not think that one can lay down hard and
fast rules, such as that the construction of roads and sewers and the
installation of services can never be enough to make the case one of
embarking upon trade. One has to look at the whole picture and say whether
the amount of money spent on the devel opment befor e sale and the objects for
which and the circumstances in which the money was spent are such as to
make it reasonable to say that what was inherited has changed its character
and become part of the raw materials or stock-in-trade of a business.’

BR 12/74, IRBRD, val 1,233 Rilkington v Randdll

Crawford Redlty Limited v CIR [3 HKTC 674]
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‘ In my judgment what the Board is clearly saying is that, while having in mind
all the consideration urged on it by counsel, the activity constituted by the
Agreement was such that it outweighed, and outweighed heavily, those
considerations .... Enhancement of an asset, making it as attractive and
saleable as reasonable expenditure of time and money can achieve, is one
thing. The end product remains substantially the same. Substitution,
however, is another matter. It is the taking of one’s old car, removing the
bodywork, engine and suspension from the chassis and replacing them with
the latest styling and mechanical components. And that is effectively what
happened here. The appellant obtained a price for the old car in excess of its
apparent value (about which no complaint is made by the Commissioner) but
then went on to participate in the expenditure of time and money on building
the car with new components in the hope of another profit therefrom. The
appellant was actively involved in this process. Without going so far asto say
the Board could have come to no other conclusion, | do not find it difficult to
see why the Board reached the conclusion [that the appellant went far beyond
the mererealization of a capital asset] .’

YY

Pilkington v Randdl

Crawford Redlty Limited v CIR
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