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Case No. D73/05

Profits tax — whether or not the sale of smdl house is atrade activity — whether or not the stated
intention was redigtic and redizable — badges of trade — the time to have the intention to trade to
acertain the market value of the smal house as the cost to caculate the profits. [Decison in
Chines]

Pand: Anthony Ho Yiu Wah (charman), John C Poon and Lily Yew.

Dates of hearing: 12 August, 9 September and 22 October 2005.
Date of decison: 27 February 2006.

In 1936, the taxpayer had severd pieces of land under successon Later the taxpayer
used one of the pieces of the land to commence smdl house property development. After the
taxpayer received the occupation permit on 3 July 1999, the taxpayer sold the whole smdl house
floor by floor from August 1999 to October 1999. The Assessor considered thet the sde of the
amdl house was trade activity. The profit earned as aresult should be subjected to profits tax.

Thetaxpayer’ sreasons of gpped arethat: (a) the taxpayer applied to build asmall house
withtheintentiontolivein that smal house for the rest of hislife. However in the few months after
he had moved into the smdl house, the taxpayer was dways sick. In order to fed content, the
taxpayer invited fung shui magter to Stevigt thesmal house. The fung shui magter discovered that
the fung shui location of the amdl house confronted with the fortune of the taxpayer. In order to
protect himsdlf, the taxpayer had no choice but to sell the samdl house with the wish to have severd
yearslonger lives, (b) thetaxpayer had in possession of theland of thesmdl house for more than 64
years. Thereforetheland of the smdl house was capitd in nature; (c) the purchasers of each floor
of thesmdl housewere the family members of the taxpayer and the sde of the amdl house did not
involve any nature of adventure of trade. Therefore the sde of the amdl house was a decison to
handle the capita of the property and was not atrade activity; (d) the intention of the taxpayer in
goplying to build asmall house was to improve the living circumstances of others and the taxpayer
did not intendto earn profit; (e) the taxpayer did not agree with the va uation of theland of the amdl
house provided by the Rating and Vduation Department.

Hdd:

1.  TheBoard cannot smply accept or rgect the stated intention of the taxpayer, the
Board hasto consider whether thestated intention of the taxpayer wasredigtic and
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redizable (All Best Wishes Ltd v Commissoner of Inland Revenue 3 HKTC 750
followed).

2. In the present case, the key issuewasthe intention of the taxpayer a the time when
the taxpayer intended to invest or to build the smdl house and it is not about the
reason why did he sdl the smdl house. The Board agreed that the six badges of
trade given by the Royd Commission on the Taxation of Profitsand Income would
ass & to ascertain whether or not the taxpayer hastheintentionto trade, but it does
not require the existence of dl the 9x badges of trade to establish the intention to
trade. Having congdered the evidence of the case, the Board does not accept that
a the time when the property development of thesmdl house has commenced, the
taxpayer did not havetheintentionto trade (Smmonsv IRC [1980] 1 WLR 1196
and All Bes Wighes Ltd v Commissoner of Inland Revenue 3 HKTC 750
followed).

3. TheBoard did not accept that the taxpayer’ ssuggestion to use the market value of
thesmd| house at thetime of sale asthe cost to caculate profit. Since the taxpayer
has failed to prove that the taxpayer did not have the intention to trade on the
subject of smal house, the intention to trade should have existed at the time of the
property development. The market vaue of the smal house a the time when the
taxpayer had an intention to trade should be adopted as the cost to caculate the
profit (D93/02, IRBRD, vol 17, 1118 considered).

Appeal dismissed.

Cases referred to:
Simmonsv IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissoner of Inland Revenue 3 HKTC 750
D93/02, IRBRD, vol 17, 1118

Taxpayer represented by his son and his son' swife.
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Tang Hing Kwan and Leung Wing Chi for the Commissioner of Inland Revenue.
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26. Smmonsv IRC [1980] 1 WLR 1196 Lord Wilberforce 1199

‘ Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at thetime of t he acquisition of the asset. Wasiit
acquired with the intention of disposing it at a profit, or was it acquired as a
permanent investment?

27. Lord Wilbeforce
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* Intentions may be changed. What was first an investment may be put into the
trading stock — and, | suppose, vice versa. If findings of this kind are to be
made precision is required, since a shift of an asset from one category to
another will involve changes in the company’s accounts, and, possibly, a
liability to tax. What | think is not possible is for an asset to be both trading
stock and permanent investment at the same time, nor to possess an
indeterminate status — neither trading stock nor permanent asset. It must be
one or other, even though, and this seemsto me legitimate and intelligible, the
company, inwhatever character it acquiresthe asset, may reserve an intention
to change its character.’

Lord Salmon

* An investment does not turn into trading stock becauseit is sold.’

Mortimer All Best Wishes Ltd v Commissoner of Inland Revenue 3 HKTC
( 771 )

‘ The intention of the taxpayer, at the time of acquisition, and at the time when

heisholding the asset is undoubtedly of very great weight. Andif theintention
is on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree. But asit is a question of fact, no
single test can produce the answer. In particular, the stated intention of the
taxpayer cannot be decisive and the actual intention can only be determined
upon the whole of the evidence.’

D93/02, IRBRD, vol 17, 1118 1
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Wedeal first with theintention of the Taxpayer. Inthiscase, sincethe Lot
was in effect given to the Taxpayer by hisfather and the Taxpayer had to
apply for a building licence fromthe District Lands Office before he could
build the House on the Lot, his intention must be ascertained at the time
when he applied for the building licence and not when he took the
assignment of the Lot, that isto say, in October 1991.

Further, the application by the Taxpayer for a building licencein October
1991 and the completion of the erection of the House in March to June
1993 must be considered as part and parcel of the same process of
developing the Lot.
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