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Case No. D72/05

Salaries tax — whether or not the sum of money is severance payment which is exempted from
sdariestax — the naure of the sum of money — sections 6(2)(c), 32A(1)(c) and 32B of the
Employment Ordinance — whether or not live difficulties can be a reason to have exemption from
sdariestax. [Decisonin Chinesg]

Pand: Anthony Ho Yiu Wah (charman), Clement Chan Kam Wing and Duffy Wong Chun Nam

Date of hearing: 21 October 2005.
Date of decison: 14 February 2006.

The taxpayer was employed by a company on 21 October 2000. On 31 August 2001,
the said Company issued aletter to the taxpayer and gave three months notice to the taxpayer to
terminate the employment. The taxpayer clamed that histotd income in the tax return included a
sum of money, which was the loss of saverance payment and it should be exempted from sdaries
tax. The Commissioner consdered that the taxpayer should pay sdariestax for that sum of money.

The taxpayer’ s reason for gpped are that: (a) the saild sum of money was a severance
payment and is not gratuity provided by the said Company under the circumstances that he was
unreasonably dismissed by the said Company; (b) The dismissa of the said Company made the
taxpayer suffered huge decrease in income. The taxpayer even could not meet the badc living
expenses. Therefore the taxpayer asked to ded with hiscasein an exceptiond lenient way.

Hdd:

1.  Thetitleof the sum of money is not important. What is important is the nature of
that sum of money. If that sum of money was the money that the employer had
agreed to pay thetaxpayer at the time when the employment contract commenced,
that sum of money would be subject to sdaries tax. However if the sad sum of
money was concerned with the compensation to the taxpayer because of hisloss
on hisloss of job or the payment to the taxpayer as severance payment, the said
sum of money would then not be subjected to salaries tax.

2. At the time when the taxpayer I€ft the job, he has been employed by the sad
Company less than 24 months. Therefore he was not entitled to the severance
payment under the Employment Ordinance. Beddes, from the information
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provided by thesaid Company, the sum of money paid by the said Company to the
taxpayer at the time when the taxpayer |eft the job did not include any severance
payment.

3. Although the taxpayer had been dismissed by the said Company before the end of
the contract, the said Company had sufficiently given three months notice to
terminate the employment of the expayer under the terms in the employment
contract and under section 6(2)(c) of the Employment Ordinance. Besides there
was no evidence to show that the taxpayer was dismissed by the said Company
under the breach of the dtuations provided in section 32A(1)A(c) of the
Employment Ordinance. In other words, the taxpayer had no right to claim for any
compensation for dismissa. Asaresult, we consder that the said sum of money
was not the compensation received by the taxpayer because of the loss of hisjob.

4.  The Inland Revenue Depatment could only on restricted policy areas to give
exemptions to the severance payments received under the Employment
Ordinance. Inthe present case, thetaxpayer did not comply with the requirements
for the severance payments provided under the Employment Ordinance and what
the said sum of money recelved by the taxpayer was not severance payment.
Therefore the concerned exemptions did not apply to the present case.

Appeal dismissed.
Cases referred to:

D2/99, IRBRD, val 14, 84
D80/00, IRBRD, val 15, 715

Taxpayer in person.
Poon So Chi and Tsui Siu Fong for the Commissioner of Inland Revenue.
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D2/99, IRBRD, val 14, 84

“ We reiterate our conclusion that Sum B was not paid in consideration of the
Taxpayer surrendering contractual rights; rather, he was paid exactly what he
was entitled to under his employment agreement. Accordingly the sum, in our
judgment, asin Dale v de Soissons, falls within the taxable class.’

D80/00, IRBRD, val 15, 715
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(2) apayment made on account of compensation for 1oss of employment or
a payment in lieu of or on account of severance pay is not taxable;
(3) itisnotthelabel, butthereal nature of the payment, that isimportant;

(4) thewayinwhichthesumin question wasarrived at isa material factor
in determining the real nature of the payment.’
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