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Case No. D71/05

Penalty tax —failing to report incomein tax return — section 82A of the Inland Revenue Ordinance
(‘IRO’) — whether or not to impose pendty tax under the circumstances in which there was no
fraud and the failure to report was an unintentiona mistake. [Decision in Chinese]

Pand: Anthony Ho Yiu Wah (chairman), Fong Ho Yin and Fred Kan.

Date of hearing: 28 October 2005.
Dae of decison: 14 February 2006.

The taxpayer lodged an gpped againg the pendty tax imposed by the Inland Revenue
Depatment. The pendty tax was imposed because of the falure of the taxpayer to report his
income in tax return. The assessment on the amount of the penalty tax was 4.96% of the tota
amount of tax that the taxpayer had paid less because of his mistake in the tax returns.

The taxpayer’ s reasons for the gpped were that: (a) when the taxpayer submitted the tax
returns, the taxpayer was negligence and was not intentiona or cheating in failing to report the
bonusincome; (b) the taxpayer has dready paid the tax on time and in the past the taxpayer has
never been uncooperative or delay in paying tax; (c) under the circumstances of no fraud and no
delay on paying tax, the taxpayer fet surprise for the pendty tax imposed on him.

The Board believed that there was no fraud and the taxpayer’ s fallure to report was an
unintentional mistake. The issue would then be under this circumstance whether or not the Inland
Revenue Department should impaose pendlty tax.

Hdd:

1.  The taxpayer cahnot use careless or negligence as a reasonable excuse for the
submission of inaccurate tax return. Under the pendty policy of the Inland Revenue
Department, the firg offender even in the case of unintentiona mistake in faling to
report theincome, the amount of the pendty should be 10% of the amount of the tax
that had been paid less by the taxpayer. On the assessment of the 4.96% of the
pendty tax, the Commissioner of Inland Revenue hasdready given alenient trestment
to the taxpayer having consdered the Situation of the taxpayer (D15/89, IRBRD vol
4,252,D104/96, IRBRD, vol 12, 74,D115/01, IRBRD, vol 16, 893 and D150/01,
IRBRD, vol 17, 110 considered).
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Appeal dismissed.
Casesreferred to:

D15/89, IRBRD, vol 4, 252
D104/96, IRBRD, val 12, 74
D115/01, IRBRD, val 16, 893
D150/01, IRBRD, val 17, 110

Taxpayer in person.
Wong Yuen Wan Yee and Yuen Wa Y eefor the Commissioner of Inland Revenue.
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IRBRD, vol 4, 252, D104/96, IRBRD, vol 12, 74, D115/01, IRBRD, vol 16, 893
D150/01, IRBRD, vol 17, 110)
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14.
15. D15/89, IRBRD, vol 4, 252
D15/89
9.41%
16. D104/96, IRBRD, vol 12, 74
25%
10%
* Although carelessness is not a reasonable excuse, it equally did not justify a
penalty tax of 25%. On the facts of the present case, and bearing in mind that
consistency in tax appealsis desirable, the penalty tax was reduced to 10%.’
17. D115/01, IRBRD, vol 16, 893

10%

‘ .... The notes accompanying a tax return form make it quite clear that the duty
IS on a taxpayer to complete a true and correct tax return. Asis stated in the
Guidelines, the effective operation of Hong Kong' ssimpletax systemrequiresa
high degree of compliance by taxpayers. If every taxpayer is careless or
reckless in making tax returns, the task of the already over-burdened Inland
Revenue Department (“ IRD”) will becomeimpossibleto perform. Thisisunfair
to the community at large. A careless taxpayer therefore cannot be heard to
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complain if a penalty isimposed against him or her according to the statutory
provisions. Under the Guidelines, the starting point for considering any penalty

Is10%.....
18. D150/01, IRBRD, vol 17, 110
5%
19.
4.96%
10% 4.96%
20.

82A (4.96%)



