INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D7/03

Salaries tax — whether a sum received by the appelant was income derived from an office or
employment of profit—whether chargeablefor salariestax — apped out of time — onus of proof on
the appellant — section 66(1) and 66(1A) of the Inland Revenue Ordinance (‘IRO’). [Decisonin
Chines]

Pand: Anthony Ho Yiu Wah (chairman), Patrick Ho Pek Tal and Peter Sit Kien Ping.

Date of hearing: 21 February 2003.
Date of decision: 29 April 2003.

The gppellant appeded againg the sdlaries tax assessments for the years of assessment
1995/96 to 1998/99 raised by the Revenue.

The appdlant contended that a sum received by him from his employer Company B was

‘rentd’ by letting his property to Company B. He argued that the sum was not chargeable for
sdariestax.

By adetermination dated 2 September 2002, the Commissoner decided that the sum was
not rental and was therefore chargesble for sdaries tax.

The determination was communicated to the gppellant by post and he acknowledged
receipt of the same on 5 September 2002.

By aletter addressed to the clerk to the Board dated 25 September 2002, the appellant
asked for an extengon of time of one month for him to lodge an appeal because he had authorized
arepresentative, Mr C, to handlethis matter for him but Mr C wasin the Mainland and was unlikely
to return to Hong Kong within the deadline for lodging an apped.

On 15 November 2002, the gppellant through Mr C gave the notice of apped, which was
only received by the clerk to the Board on 18 November 2002.

Asthe appelant gave his notice of appeal out of time, there were two issuesin this apped,
namely, whether the Board would alow the gppellant to gpped out of time and whether the sum
received by the gppellant was income derived from an office or employment of profit.

The facts appear sufficiently in the following judgment.
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The Commissioner’ s determination dated 2 September 2002 sent to the appel lant
had dready clearly stated the appeal procedure and the deadline for lodging an

appedl.

The letter of reply sent by the gppellant to the clerk to the Board on 25 September
2002 was just an gpplication for extension of time and not a vaid notice of gpped.

According to the reply given by the Immigration Department to the assessor
concerned, there was no traveling record of the appellant between 15 August 2002
and 22 November 2002. Thus, the appellant should be in Hong Kong during the
one month period for lodging an apped counting from 5 September 2002,

Asto Mr Cwho wasthe gopellant’ s representative, according to the reply given by
the Immigration Department to the assessor concerned, Mr C was in Hong Kong
for 15 days during the one month period for lodging an goped counting from 5
September 2002.

Section 66(1) provides that any person who has vaidly objected to an assessment
but with whom the Commissioner in congdering the objection has faled to agree
may apped within one month.

Section 66(1A) provides that ‘if the Board is satisfied that an appellant was
prevented by illness or absence from Hong Kong or other reasonable cause
from giving notice of appeal in accordance with subsection (1)(a), the Board
may extend for such period as it thinks fit the time within which notice of
appeal may be given under subsection (1). This subsection shall apply to an
appeal relating to any assessment in respect of which notice of assessment is
given on or after 1 April 1971.

Thekey wordsin section 66(1A) were ‘ prevented by illness or absence from Hong
Kong or other reasonable cause from giving notice of apped in accordance with
subsection (1)(a)’. Decided cases have established that the wording of the relevant
provison was clear and regtrictive and taxpayers must satisfy the stringent tests
before subsection (1A) could become applicable (see D11/89, IRBRD, val 4, 230

a paragraph 4 of page 234).
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A taxpayer had to drictly comply with the deadline st out in the legidation. In
D3/91, IRBRD, vol 5, 537, even though only one day was expired, the Board
refused to grant any extension of time.

Thus, the Board reached the following conclusion:

(@ There was no evidence that within the statutory limit the gppellant was
prevented by illness or absence from Hong Kong from lodging an apped with
the Board.

(b)  Theappdlant contended that he had gppointed Mr C to handle his apped but
Mr C wasinthe Manland and was unlikely to returnto Hong Kong withinthe
gatutory limit. Thiswasnot areasonable causefor giving notice of gpped out
of time ether.

(©)  Furthermore, evidence showed that Mr C was in Hong Kong for 15 days
within the statutory limit for giving a notice of apped. There was no reason
for Mr C not to lodge avalid appesdl for the appellant.

In sum, the Board was of the view that the appellant was not prevented by illness or
absence from Hong Kong or other reasonable cause from giving notice of apped in
accordance with section 66(1)(a).

Thus, according to the IRO, the Board has no power to extend thetime of apped in
this case. The Board therefore dismissed the application for extenson of time for

lodging an apped made by the appdlant.

As amatter of fact, snce the Board had dismissed the appellant’ s gpplication for
extenson of timefor lodging an apped, there was no need for the Board to comment
on the substantia gppedl.

However, since the Board had heard evidence and arguments from both parties, the
Board decided that it would giveits ruling in respect of the substantial apped of the

appellant.

Upon taking into consideration of al the evidence of the gppellant and the whole of
the circumstances, the Board found that the gppellant failed to substantiate his case
with credible evidence that the sum received from Company B was rentd.

The Board found that the appelant failed to discharge his burden of proof that the
sum recaived from Company B wasrentd rather than income derived from an office
or employment of profit.
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16. Therefore, even if the gppellant had not gppeded out of time or his gpplication for
extendon of timewas granted by the Board, the Board would still dismiss his gpped
and uphold the Commissioner’ s determination.

Appeal dismissed.
Cases referred to:

D11/89, IRBRD, val 4, 230
D3/91, IRBRD, val 5, 537

Yeung Siu Fa for the Commissoner of Inland Revenue.
Taxpayer represented by his representative.
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@) 1990 1,115,600
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1-11-1996
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2-11-1998
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1995/96
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