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Case No. D61/06

Salaries tax — deductions — whether reference books and CDs purchased by teacher for salf
sudy, improving own teaching quaity and for lending to sudents deductible  expenses - sections
12(1)(a), 12(1)(b), 12(2), 12(1)(e), 12(6) and 68(4) of the Inland Revenue Ordinance (* IRO').
[Decisgon in Chinese]

Pand: Anthony So Chun Kung (chairman), Mabd Lui Fung Me Y ee and Erik Shum.

Date of hearing: 6 October 2006.
Date of decison: 28 November 2006.

The taxpayer was employed as ateacher of Secondary School B. The Revenue rgected
her claim as deductible expenses of $1,300 for her purchases of books and CDsfor (i) reference
and sdf study to improve her own teaching quality and professond abilities and (i) lending to her
students to improve reading interests and language abilities.

Secondary School B stated that it provided reference and teaching materialsfor teachersbut
teachers were free to purchase reference materias, though it did not subsidize such purchases.

The Revenue rgected taxpayer’ s deductions as they (i) were not expenses necessarily
incurred in carrying out her duties as ateacher; (ii) were capitd expenses; and (iii) were not within
the deduction provisons for expenses for self-education.

Hed:

1. Under section 12(1)(a) of the IRO, whether expenses are of * adomestic or private
nature and capita expenditure and whether expenses are * whally, exclusvely and
necessarily incurred’ are two separate concepts, and the former should be examined
according to the nature of the expenses.

2.  Thetaxpayer could not prove that the expenses for such reference books and CDs
were ' revenue expenditure , as the books and CDs were not items which would be
entirely expended within a specified period only, but could be reused in subsequent
academic terms and years.
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3. Although such books and CDs were not for expenses of a * domestic or private
nature’ , they were* capital expenses under section 12(1)(a) of the IRO.

4.  The test of whether expenses are * incurred in the production of the assessable
income  under section 12(1)(a) of the IRO iswhoally objective. In goplying thistest,
subjective considerations must not be added whatever the result maybe otherwise,

5. Apat from being used for teaching, such reference books and CDs were for
improving the taxpayer’ s teaching qudity and self study, and so are not expenses
“whally’ or ‘ exdusvely' incurred in the production of the assessable income under
section 12(1)(a) of the IRO. Since reference materials were provided by Secondary
School B to the taxpayer, such expenses were not * necessarily’ incurred in the
production of the assessable income under the section.

6.  Themeaning of theword ‘* essentid’ in section 12(1)(b) of the IRO is conggtent with
‘ necessaxily’ in section 12(1)(@) of the same, and so the interpretation, applicable
testsand gpplication of the caselaw for the former are equally applicableto the latter.
The taxpayer therefore cannot rely on sections 12(1)(b) and 12(2) of the IRO for
deducting the above expenses.

7.  Thesadexpenssswerenot * expensesof saf-education’ and so were not deductible
under section 12(1)(e) and 12(6) of the IRO.

Appeal dismissed.
Casss referred to:

B/R 12/75, IRBRD, vol 1, 183
D51/99, IRBRD, vol 14, 477
D76/90, IRBRD, vol 5, 515
D89/89, IRBRD, vol 6, 328
Brownv Bullock 40 TC 1

Taxpayer in person.
Lau Yuen Yi and Wong Ki Fong for the Commissioner of Inland Revenue.
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‘...Claims (b) and (c) may be conveniently grouped together. They relate to
expenses for journels and books which, on the evidence, we accept were
reasonably incurred by himasheisrequired by histerms of serviceto be engaged
in research work. Clearly, the Appellant is expected to keep his finger on the

pulse of progressin thefield of hislectures and he says that these expenses were
necessary for himto keep hisjob.
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Unfortunately, we must agree with the Commissioner’ s representative when he
points out that these expenses are of a capital nature and, as such, are not
allowable deductions under section 12(1)(b)(now 12(1)(a)). For the reasons we
have given, although our sympathies are with the Appellant, we are left with no
alternative but to dismiss the appeal .’
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D76/90, IRBRD, vol 5, 515, 517-518 12(1)(a)
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‘...Thewords“ wholly” , “ exclusively” , and “ necessarily” each stand alone and
must be given their full meaning. They are not one expression. Before an
expense can be deducted, it must comply with all threetests. Theword * wholly”
means that if an expense isincurred partly for the production of the assessable
income but partly for the benefit of the taxpayer or any other person, the expense
Isnot deductible. It does not matter if the principal object of the expense or the
majority of the expense is attributable to the employment. It must be “ wholly”
attributable to the employment.

The word “ necessarily’ has also been given a very precise interpretation. The
expenses must be necessarily incurred in the production of the assessable income.
This means that this test has two limbs. The expense must be something which
the employee must incur and has no choice. If thereisany choice, then it is not
necessarily incurred. Secondly it must be necessarily incurred in the production
of the assessableincome. This meansthat it isnot sufficient for the employment
contract or employer to impose a condition upon the employee if the expense is
not incurred in the production of the assessable income.’
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D89/89, IRBRD, vol 6, 328, 332
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‘...The Taxpayer’ s evidence is to the effect that it was necessary to read the
journalsin question... The question is whether it was necessary in the objective
sense to read those journals in performing the duty... Applying the United
Kingdomtests..., we have to see whether the evidence established that each and
every person holding the post of senior lecturer in the Taxpayer’ s academic
disciplinewould have found it necessary to read thosejournals in performing the
duty... The journals...do seem to indicate a connection with the Taxpayer’ s
work. However, we do not think that the evidence goes far enough to prove that
those journals were a must for each and every person holding the post of senior
lecturer in the Taxpayer’ s academic discipline...

D51/99, IRBRD, vol 14, 477, 489, 491

Humbles v Brooks 40 TC 500

Fitzpatrick v IRC (No 2)[ 1994] STC 237

‘In the case Humbles v Brooks 40 TC 500 where a headmaster being required to
teach various subjectsincluding history, attended a series of weekend lecturesin

history for the purpose of improving his background knowledge, the fee for the
course was held not allowable deduction...
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Also inamorerecent case Fitzpatrick v IRC (No 2)[1994] STC 237, it was held
where a journalist read newspapers and periodicals, he was not acting in the
performance of his duties but for the purpose of ensuring that he would carry out
his duties efficiently.

As to the reference books, we do not accept that they were essential to the
production of the Taxpayer’ sincome from lecturing. Reference books are used
by lecturers for the purpose of preparing for lecturing or enabling them to
discharge their duties more proficiently. Each and every lecturer has his own
choice of reference books. Presumably, the Taxpayer could also borrow
reference books from Institute A’ slibrary and it was not essential that he should
buy his own copies...’

30. Brown v Bullock 40 TC 1 Donovan LJ
( necessaily’ )
E 7
Ricketts v Colquhoun, 10 T.C. 118 Monroe
Midland DevonshireClub

‘Under Rule 7 of the Rules applicable to Schedul e E the taxpayer must show that
any expense he wishes to be deducted in arriving at his assessable emoluments
was, inter alia, necessarily incurred in the performance of the duties of the office
or employment. For thetaxpayer hereit is contended that that fact is proved by
showing that the employer prescribed some duty for his own employee which
involved the relevant expense. The General Commissioner seem to have
accepted this contention, but in my view it isnot correct. Thetest isnot whether
the employer imposes the expense but whether the duties do, in the sense that,
Irrespective of what the employer may prescribe, the duties cannot be performed
without incurring the particular outlay. Thisresult follows, in my opinion, from
the decision of the House of Lords in Ricketts v Colquhoun, 10 T.C. 118. Mr
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Monroe has conceded that, even if the Midland Bank did not request and expect
the Appellant to join a club like the Devonshire Club, he could still perform his
duties as bank manager; and that, if the test isthe strictly objective one which |
have stated, he must fail.’

31
32,
(30
33,
34, 12(1)(a)
( 17-21 )
( 23-33 ) 12(1)(a)
12(1)@)
12(1)(b) 12(2)
35. 21 12(1)(a)
12(1)(b) 12(2)
36. 12(1)(b) VI
_ 12(2)
(D)(b)
37. D89/89, IRBRD, vol 6, 328, 332 12(1)(b)

D51/99, IRBRD, vol 14, 477, 490

12(1)(b)

1952



(2006-07) VOLUME 21 INLAND REVENUE BOARD OF REVIEW DECISIONS

_ (b)
(@)

‘These allowances are claimed under section 12(1)(b) which applies to
allowances “ in respect of capital expenditure on machinery or plant the use of
whichisessential to the production of the assessableincome’ . No authority was
cited on the meaning of the words* the use of which is essential to the production
of income’, but it was submitted on behalf of the Revenue that the United

Kindgomauthorities on thewords* necessarily” and “ in the performance of the
duties of the office or employment” in paragraph 7 of schedule 9 to the Income
Tax Act 1952 should apply. Thisinvolvestreating the wordsin question asbeing
equivalent to the words* necessarily used in the performance of the duties of the
office or employment” or wordsof asimilar import. Thisapproach has the merit
of bringing paragraph (b) in line with paragraph (a), thereby maintaining

consistency between the two. For the purposes of this appeal we will apply the
United Kindgom authorities.’
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