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Case No. D56/05

Stated case — state acasefor the opinion of the Court of First Instance— sections 68(4) and 69(1)
of the Inland Revenue Ordinance (IRO’) — date a case only limit to the question of law — the
Board' srgect or ignore part of the evidence did not mean that there was mistake on the question
of law — the initiative to submit evidence and to cdl witnessison the parties of thetrid — the Board
would only act asamiddleman. [Decison in Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Fong Ho Yin and Karl Kwok Chi Leung.

Date of hearing: 23 September 2005.
Date of decison: 2 November 2005.

The taxpayer disagreed with the decison of the Board and made an application under
section 69(1) of the RO to apply to state the casefor the opinion of the Court of Firgt Ingtance. In
the present case, the Board decided that the money received by the taxpayer was not payment in
lieu of notice or saverance payment or compensation for the lost of the job, instead the money
received by the taxpayer was part of the income received from his employment. Therefore it was
subject to salariestax.

Thegrounds of the gpplication are asfollow: (a) The Board rgjected or ignored part of the
evidence of the taxpayer in the hearing. (b) The Board has not consdered that on the company’ s
tax return for hisemployees, therewasaremark that * HK $135,290.04 as compensation for |oss of
officg. (c) On the hearing or on any dates theresfter, the Board has failed to invite the saff of the
company who wasin charge of the employment meeting and the staff who was responsible to enter
the record on the notice of income to the employees, to give evidence. Tha was unfair to the
taxpayer.

Hed:

1. Section69(1) of the RO required that the concerned application for a state should
only limit to the question of law chalenged by the gpplicant onto the decision of the
Board (Commissioners of Inland Revenue v Inland Revenue Board of Review and
Agpiration Land Invesment Limited (1988) 2 HKTC 575 and Augt-Key CoLtd v
Commissoner of Inland Revenue [2001] 2 HKLRD 275 followed).

2. In the present case, the decision of the Board was made after the Board has



(2005-06) VOLUME 20 INLAND REVENUE BOARD OF REVIEW DECISIONS

listened, analysed and assessed the evidence and the grounds submitted by both
parties. On the process of analysis and assessment, the Board has the power and
respongbility to evauate dl the evidence in the present case and to find the truth
fromit. Even if the applicant disagreed with the Board on his decison of not to
accept or to ignore part of the evidence of the gpplicant, this did not mean that the
gpplicant hastheright to chalenge the decison of the Board on the question of law.

3. In relation to the disoute on the Board in failing to cdl the saff of the company to
give evidence, athough the Board has the power to summon witness to give
evidence, the common law trid proceedings practised in Hong Kong was
adversarid sysem and not inquisitorid sysem.  Under the system practised in
Hong Kong, the parties of the trid should submit the evidence and the grounds
favourable to them for the Board to decide. Theinitiative to submit legd grounds
or to call witnesswas on the parties of thetrial. Under norma circumstances, the
Board would not actively summon any witnessor investigate the case. Instead the
Board was only acted asarole of ajust middieman. Besides section 68(4) of the
IRO clearly ated that the onus of proving that the assessment appedled againgt is
excessive or incorrect shal be on the gppellant. As a result, the gpplicant’ s
argument that the Board has not cdled the staff of the company to give evidence
was without any legal bases.

Appeal dismissed.
Cases referred to:

Commissoner of Inland Revenue v Inland Revenue Board of Review and Aspiration
Land Investment Limited (1988) 2 HKTC 575
Aug-Key Co Ltd v Commissoner of Inland Revenue [2001] 2 HKLRD 275

Taxpayer in dsentia.
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Chan Wa Yee and Lai Wing Man for the Commissioner of Inland Revenue.
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‘1. Anapplicant for a Case Stated must identify a question of law whichitis
proper for the High Court to consider.

2. TheBoard of Reviewisunder a statutory duty to state a case in respect of
that question of law.

3.  TheBoard has a power to scrutinize the question of law to ensure that it
isonewhichit is proper for the court to consider.

4. If the Board is of the view that the point of law is not proper, it may
declineto state a case.’

8. CHUNG Aug-Key Co Ltd v Commissoner of Inland Revenue — [2001] 2
HKLRD 275 -

‘ The proper course for the Board to take when it is asked to state a case but
which involves no proper question of law is to decline the request. If the
applicant (whether the taxpayer or the Revenue) is dissatisfied with the
Board' srefusal to state a case, it is up to the applicant to decide whether to
take further action (and if so, what action to take).’

10.
(Adversarid
Sysem) (Inquistorid System)



11.

(2005-06) VOLUME 20 INLAND REVENUE BOARD OF REVIEW DECISIONS

68(4)



