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Case No. D53/12

Salaries tax — whether or not the income in the period of time assigned to work overseas was
exempted from salaries tax — sections 8(1A), 8(1B) and 68(4) of the Inland Revenue
Ordinance — in order to find out the source of income the first thing to consider was the
employment contract — 60 days rule. [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Ha Suk Ling Shirley and Patrick Wu Yung Wei.

Date of hearing: 9 January 2013.
Date of decision: 8 March 2013.

The Appellant was employed by Company A. In the time of employment, the
Appellant was assigned to work in another country. The Appellant alleged that the income
received in the period of time when he was assigned to work in another country should be
exempted from salaries tax. The Assessor refused the Appellant’s application for the tax
exemption of the concerned income in the year of assessment 2010/11 (‘the year of
assessment’). The grounds of appeal were as follows:

1.  In the past years of assessments, the Inland Revenue Department did not
require the Appellant to pay tax. On this occasion, the Appellant should also
be exempted from salaries tax in Hong Kong.

2. Although the Appellant had stayed in Hong Kong for more than 60 days in
the year of assessment, he considered that since he had been assigned to work
in another country several years before hand and had worked continuously
until the project finished and came back to Hong Kong in the year of
assessment, the income from the work overseas in the whole period of time
should not be assessable for tax in Hong Kong.

3. During the period of assignment to work overseas, the Appellant and
Company A had entered an overseas contract which stipulated that the
Appellant should be responsible for all the tax payments in that country.
Since the income of the Appellant during that period of time was the
remuneration for his work overseas, such income should thereby be
assessable for tax in that country only.

Held:

1. According to section 8(1A)(b) and 8(1B), the Board considered that the
income of the taxpayer arose in or derived from Hong Kong. Besides the
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taxpayer was required to come back to Hong Kong to attend production
conferences and had to discuss with the factory owners about the production
matters in the relevant year of assessment. The entire period of stays in Hong
Kong was more than 60 days. The taxpayer had not rendered the services
related to his employment outside Hong Kong. The relevant tax exemption
was not applicable (D90/03, IRBRD, vol 18, 860 considered).

2. Inrelation to the exemption under section 8(1A)(c), the Board considered the
taxpayer must fulfill the following three conditions: (a) that the taxpayer
derived income from services overseas; (b) that the income was chargeable to
tax of a similar nature to salaries tax; and (c) that the Commissioner of Inland
Revenue is satisfied that the person has paid tax of that nature in that territory
in respect of the income (D34/01, IRBRD, vol 16, 303 followed).

3. In order to know whether or not the source of the Appellant’s concerned
income was from Hong Kong, it did not depend on the place of the work. It
was about location of the source of the income. In order to find the source of
the income, the first thing to consider would be the employment contract.
The Board considered the employment relationship between the Appellant
and his
Hong Kong employer had not changed because of the Appellant’s
assignment to work overseas. His source of income had not changed and had
always been
Hong Kong. In the premises, the Appellant’s income fell within basic charge
to salaries tax under section 8(1). No matter where he provided the services,
all of his income should be subjected to taxation and could not be
apportioned (CIR v George Andrew Goepfert [1987] HKLR 888 and Lee
Hung Kwong v _Commissioner of Inland Revenue [2005] 4 HKLRD 80
applied).

4.  The Appellant were not required to pay tax in the past years of assessment. It
was because in those years of assessment, the Appellant had respectively
stayed in Hong Kong for not more than 60 days. Therefore the 60 days rule
applied and the Appellant was exempted from tax under section 8(1B).
However, the tax assessment was based on each year of assessment. The
situation that exemption was granted in the previous years of assessment did
not occur in the year of assessment concerned.

5. After the Appellant was transferred back to work in Hong Kong in the year of
assessment, he did not render services in relation to his employment outside
Hong Kong, therefore the exemption requirements under section 8(1A)(b)(ii)
could not be fulfilled.

6. In relation to the exemption under section 8(1A)(c), although under the
overseas supplemental contract, the Appellant should be responsible to pay
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the personal tax payments for his works overseas, there was evidence to show
that the government overseas had exempted the tax payment and the
Appellant had failed to provide any documentary proofs to show that he had
made any tax payments in a nature similar to salaries tax to the government
overseas. As a result, the Appellant could not receive any exemption under
that section.

7.  The Appellant failed to discharge the burden of proof required under
section 68(4) of the Inland Revenue Ordinance. The Board objectively
considered that the source of the Appellant’s income was Hong Kong. It was
arose in and derived from Hong Kong. In the year of assessment, there was
no applicable exemption.

Appeal dismissed.
Cases referred to:
CIR v George Andrew Goepfert [1987] HKLR 888
Lee Hung Kwong v Commissioner of Inland Revenue [2005] 4 HKLRD 80
D90/03, IRBRD, vol 18, 860
D34/01, IRBRD, vol 16, 303

Taxpayer in person.
Ng Lai Ying Vivian and Yip Chi Chuen for the Commissioner of Inland Revenue.
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‘... the place where the services are rendered is not relevant
to the enquiry under s. 8(1) as to whether income arises in or
is derived from Hong Kong from any employment. It should
therefore be completely ignored.’
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(iii)

Specifically, it is necessary to look for the place where the
income really comes to the employee, that is to say, where
the source of income, the employment, is located....
[R]egard must first be had to the contract of employment.”
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If during a year of assessment a person’s income falls within
the basic charge to salaries tax under section 8(1), his entire
salary is subject to salaries tax wherever his services may
have been rendered, subject only to the so called *““60 days
rule” that operates when the taxpayer can claim relief by
way of exemption under s. 8(1A)(b) as read with s. 8(1B).
Thus, once income is caught by s. 8(1) there is no provision
for apportionment.’
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Thus, the question which falls to be decided in any
particular case is whether the income which is sought to be
charged is income from a Hong Kong source and the place
where the services are rendered is irrelevant. If the income
is from a Hong Kong source, it is subject to the charge
whether the services are rendered in or outside Hong Kong,
unless it falls within the exemption under s. 8(1A)(b).’
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* A secondment does not necessarily change the location of
employment. It depends on the terms of the secondment and
in particular and ultimately where the income comes to the
employee, ie the source of the income, etc. In the eventual
analysis, it is this question which has to be determined and it
has to be determined by looking for the place where the
income really comes to the employee.’
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‘... to qualify for an exemption under section 8(1A)(c) of the IRO, there
are three requirements namely:

(@) that the taxpayer derived income from services overseas;

(b) that the income was chargeable to tax of a similar nature to
salaries tax; and

(c) that the Commissioner is satisfied that the person has paid tax of
that nature in that territory in respect of the income.’
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