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Case No. D53/11

Personal assessment — rental income — holder of Hong Kong permanent identity card —
relocation to China — no fixed place of abode in Hong Kong — whether eligible to elect for
personal assessment — sections 3A, 5(1), 41(4), 42A(1), 60(1), 64(4) and 68(4) of the Inland
Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Fan Cheuk Hung and Lee Fen Brenda.

Date of hearing: 27 February 2012.
Date of decision: 23 March 2012.

The Appellants (Mr B [50%] and Ms C [25%]) together with their son
(Mr D [25%]), own a shop premises at District E in Hong Kong (the ‘Property’) as tenants in
common.

During the year of assessment 2001/02, the Appellants moved to live at Property A
at City A in China. In October 2004, the Appellants sold their residence at Property F at
District F in Hong Kong. Since then, the Appellants have no fixed place of abode in Hong
Kong.

For their share of rental income from the Property, the Appellants elected for
personal assessment for the years of assessment from 2005/06 to 2009/10.

For the years of assessment from 2005/06 to 2007/08, their income has been
assessed by way of personal assessment and nil tax was payable.

However, according to the information of the Immigration Department, the
Appellants were not eligible to elect for personal assessment for the years of assessment
2005/06 to 2009/10. They were not entitled to personal allowance by way of personal
assessment.

The Appellants objected to the property tax assessments raised on them for the
years of assessment 2005/06 to 2009/10.

Held:

1. Under section 60(1) of the IRO, the assessor may withdraw any assessment
previously done by way of personal assessment, and assess the Appellants at
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the amount or additional amount at which they ought to have been assessed
within six years after the expiration of the relevant year of assessment.

2. During the relevant years of assessment, the Appellants’ period of stay in
Hong Kong fails to make them qualified as ‘temporary residents’ in
accordance with section 41(4) of the IRO.

3. Whether or not the Appellants are holders of Hong Kong permanent identity
cards is of no relevance to show whether or not the Appellants ‘ordinarily
reside’ in Hong Kong.

4.  The Appellants opt to relocate to City A in China in the year of assessment
2001/02 and have had no fixed place of abode in Hong Kong since October
2004. The Appellants come back to Hong Kong very infrequently for very
short period of stay only. The Appellants fail to qualify as ‘permanent
resident’ being ‘an individual who ordinarily resides in Hong Kong’ in
accordance with section 41(4) of the IRO for the relevant years of assessment.

5. The Appellants fail to prove their eligibility to elect for personal assessment
on their total income for the relevant years of assessment.

Appeal dismissed.
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‘... I agree with Lord Denning MR that in their natural and ordinary meaning
the words mean ““that the person must be habitually and normally resident
here, apart from temporary or occasional absences of long or short duration.”
The significance of the adverb *““habitually’” is that it recalls two necessary
features mentioned by Viscount Sumner in [Inland Revenue Commissioners v
Lysaght (1928) AC 234] case, namely residence adopted voluntarily and for
settled purposes.” (pp 342 D-E)

“Unless, therefore, it can be shown that the statutory framework or the legal
context in which the words are used requires a different meaning, |
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‘... I add also the definition given by Eveleigh, L.J. in the Court of Appeal (R v
Barnet London Borough Council, ex parte Nilish Shah [1982] 1 QB 688)
which seems to me, with respect, to put in very clear and simple language
precisely the same concept as Lord Scarman was later developing. Eveleigh,
LJ says this:

“A person is resident where he resides. So far, for the purposes of this
case, there is little difficulty. When is he ordinarily resident? 1 think that
is when he resides there in the ordinary way. That must be the meaning
of the adverb. The expression is therefore contemplating residence for
the purposes of every day life. It is residence in the place where a person
lives and conducts his daily life in circumstances which lead to the
conclusion that he is living there as an ordinary member of the
community would live for all the purposes of his daily life.””
(pp 802-803)
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B —4k® Cons, V-P £ Ng Shun-loi —£ ¥ 7R45d » AR —BAZTE
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31.

‘... That argument, as | understand it, is inevitably predicated upon the
suggestion that ordinarily resident is a legal status which, having once been
acquired, remains with its possessor until he or she abandons it. In that
circumstance it would be a matter exclusively of his or her intention. With
every respect, the speech of Lord Scarman in R v Barnet London Borough
Council, ex parte Shah is emphatic that that is not the case. Intention plays a
very minor part in the determination of ordinary residence, being limited to
such light as it may shed upon the question of voluntary adoption or settled
purpose. Ultimately it is no more than a question of fact. Absence, enforced or
otherwise, will not necessarily disrupt a period of ordinary residence. The
Tribunal will have to consider the particular circumstances of each individual
case ...”(pp 804)

A — % E3¥%E Prem Singh v Director of Immigration [2003] 1 HKLRD

550 » #%£7k 2% B RibeiroPJ 7F#%3] 7 Shah £ » RAFABFTEA AL EL
AL B TH BT A REEZEEAEN N MAT LR FREE T AMEAESE
BAEW- X3y - AT —FWA B AN BB R BB EN » T
WA AHE B &) o H A3 693 R LE #k4 F (pp 573 D-H) :

‘65. In Akbarali v Brent London Borough Council, ex p Shah [1983] 2 AC
309, Lord Scarman explains the ordinary and natural meaning of the
words ““ordinary residence”. Adopting the approach in the tax cases
Levene v IRC [1928] AC 217 and IRC v Lysaght [1928] AC 234, his
Lordship (at p. 343) stated that the concept:

... refers to a man’s abode in a particular place or country which he has
adopted voluntarily and for settled purposes as part of the regular order
of his life for the time being, whether of short or of long duration.

Elaborating on the term *“settled purposes™ Lord Scarman added (at
p.344):

The purpose may be one; or there may be several. It may be specific or
general. All that the law requires is that there is a settled purpose. This
is not to say that the ““propositus” intends to stay where he is
indefinitely; indeed his purpose, while settled, may be for a limited
period. Education, business or profession, employment, health, family,
or merely love of the place spring to mind as common reasons for a
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choice of regular abode. And there may well be many others. All that is
necessary is that the purpose of living where one does has a sufficient
degree of continuity to be properly described as settled.’
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