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Case No. D52/11

Extension of time — process of transmission — sections 58 and 66(1A) of the Inland
Revenue Ordinance (‘IRO’) — sections 8 and 19 of the Interpretation and General Clauses
Ordinance. [Decision in Chinese]

Salaries tax — onus of proof — sections 51C(1) of the IRO. [Decision in Chinese]
Panel: Albert T da Rosa, Jr (chairman), Shirley Fu Mee Yuk and Chyvette Ip.

Date of hearing: 21 June 2011.
Date of decision: 29 February 2012.

The Appellant raised objection to his salaries tax assessment for the year of
assessment 2000/01 by reason that the assessment was excessive. A determination was
mailed to the Appellant on 1 November 2002 but it was returned. The assessor sent the
determination by registered post to the address supplied by the Appellant on 12 June 2009.
On 27 December 2010 the Appellant gave notice of his appeal against the determination.
The notice of appeal together with a copy of the determination were received by the Clerk to
the Board on 31 December 2010.

Held:

1.  The end of the process of transmission does not depend upon whether the
determination has physically reached the recipient. The process of
transmission would normally end when the determination reaches the
address that it was sent to. ‘Notice’ in section 58 includes the transmission of
‘the Commissioner’s written determination’ in section 66(1A). ‘Served on a
person’ in section 58 does not require ‘personal service’, it allows ‘being
delivered at, or sent by post to, his last known postal address’.

2. The Appellant was not prevented by illness or absence from Hong Kong or
other reasonable cause from giving notice of appeal within 1 month as
provided in section 66(1)(a). In accordance with the provisions of the IRO,
the Board does not have the power to extend the time for the notice of appeal
to be given. The Board accordingly refuses the application for extension of
time.
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3. The onus of proving that the assessment appealed against is excessive or
incorrect shall be on the Appellant. The Appellant failed to provide any
material or document to support his assertion.

Application refused.
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Taxpayer in preson.
Chan Siu Ying and Yau Yuen Chun for the Commissioner of Inland Revenue.
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11. (FBRRABRAMEE) (F—F) F I9FRELT ¢

U JE R A BB B HEBEEAE  SSERE AT
BRGEFFREHA B 69T 1FH 2NE ~ JBER FEIFERRRFEH |

12. R4 &% % 4 Chan Chun Chuen v Commissioner of Inland Revenue, HCAL
76/2010 — % £ 2011 56 B 1 B3 H &Kk o

12.1.

12.2.

#H WAL B £25 REFZBRAEEABEHEE F#H280) %
B 5 R R IE BB B SR TFR A A E | (F R X Issue (1):
Whether the commissioner must establish actual receipt of assessment’)
69 B8 i 7 H 3] A3 B B EA B

In summary, the Commissioner must establish_actual notice. But she
can do so by relying on the presumption of actual notice in s.58(3).
There is no separate obligation on her to consider which of the modes of
service listed in s.58(2) is the most appropriate. All modes are equally
open and she may choose among them as she sees fit. Once the
presumption in s.58(3) comes into play, it falls upon the taxpayer to
rebut the presumption and establish the absence of actual notice. In
the present case, the Commissioner cannot be faulted in choosing to
send the assessments to the KLY address as Mr Chan’s last known postal
address. (# X B X » EELARH A ARBL AT )

ExHE P EREGSIELE "TREAAKABEERAETR AL -
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AHELEE B wERXTE R EIFAMR e A, (35 TR X Issue
(3):Whether the lack of actual knowledge can form the basis of
extending the time for objection’ ) &4 A 28 &%

(@ AHAFIERNZEZXRETR:

“In my view, the answer to this question must indisputably be
“yes”. If one does not have actual knowledge of an assessment,
that lack of knowledge could conceivably have prevented one from
objecting to an assessment in timely fashion’. ( 3 x & x )
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12.3.
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(b) FHEHFNEIBERREFETR

* This does not mean that, by simply asserting that one did not have
actual knowledge, a taxpayer automatically becomes entitled to
an extension. The lack of knowledge will only form the basis of an
application for the extension of time.” ( 3t X & x )
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"Bt RIFE (FEER R ERIIE]) # 10B(2) 4k - 3 X A # 491 month after the
transmission to him under section 64(4) of the Commissioner’s written
determination’ — 47 » E R T A L2 E X B ARK 1 695845 o FI£E AL 47
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‘ Thus, by virtue of section 10B(2) of the Interpretation and General Clauses
Ordinance, the words ““1 month after the transmission to him under section
64(4) of the Commissioner’s Written determination” in the English text are
presumed to mean the same as “ £ K £ A A #”. The question is whether
those words mean that the intended appellant has one month from the date
when the process of transmission begins that is when Commissioner
dispatched his determination), or whether he has the one month period after
the process of transmission has been completed. In our view, the latter
meaning is more consonant with the legislative intention. ... We should
observe that the end of the process of transmission does not depend upon

whether the determination has physically reached the recipient. The process

of transmission would normally end when the determination reaches the
address that it was sent to.’
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28. 4 Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687
— % LIREER AT R

28.1. (#if]) % 66(LA)EH PRy " prevented | — 3 5 38 T LASEA%E XY
PR kEE A R FIEA T REE | — 398 R A A prevented |
—FRT AR EAANERIEERE —EIERAS -
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“In my opinion, while a liberal interpretation must be given to the word
“prevented” used in s.66(1A), it should best be understood to bear the
meaning of the term ““_% 4™ in the Chinese language version of the
subsection ... The term means ““unable to”. The choice of this meaning
not only has the advantage of reconciling the versions in the two
languages, if any reconciliation is needed, but also provides a less
stringent test than the word ““prevent”. On the other hand, *““unable to”
imposes a higher threshold than a mere excuse and would appear to give
proper effect to the rigour of time limit imposed by a taxation statute.’

282. MM AR BmuyeEREIFIE R ERBRE T AERG -
AMAFEIR X TF ($F 701 RF 455K ):

‘... Any misunderstanding on the part of the appellant that he had to
prepare a statement of facts which took him beyond the one month limit
must be a unilateral mistake on his part. Such a mistake cannot be
properly described as a reasonable cause which prevented him from
lodging the notice of appeal within time.’

29. £e D9/79, IRBRD, vol 1,354 — %89 % B &€ H AT &k ¢
20.1. TOoREE, HBIFREMR A

20.2. HATHEHA F B RATHRI T By M L LR R E R AEIE
MEEAER G o

293, FHARTEER "rp  MmESERECEFRMAMR > EIRALEE
B4 A d % R R T R AE R4S T EAFR A B3 o

AR FI3A R X4 F (% 355 & ) :
‘ The word “prevented”’, as we see it, is opposed to a situation where an
appellant is able to give notice but has failed to do so. In our view,

therefore, neither laches nor ignorance of one’s rights or of the steps to
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30.

be taken is a ground upon which an extension may be granted. Although
it appears that within the time prescribed for the filing of an appeal the
late Mr T was suffering from a terminal affliction, there is nothing before
us to show that because of it he could not file the notice and grounds of
appeal.’

#& D11/89, IRBRD, vol 4,230 — 8 £ B & E (H#r) F 66(LA) e F

B o Fmi Ao R TRA 6y » MAA LB T ke | £— 1B A BB AR E LR
A HeJE fAE By o

M AR E X T (£ 2348 ):

‘ The provisions of section 66(1A) are very clear and restrictive. As was pointed

31

Fai ¢4 #%.%%

out by the Commissioner’s representative, an extension of time can only be
granted where the Taxpayer has been “prevented”” from giving notice of appeal
within the prescribed period of one month. In this case, it cannot be said that
the Taxpayer was prevented from appealing. He could well have appealed
within the time prescribed. He was in no way prevented from so doing by the
fact that he did not have evidence to prove his case.

Furthermore, even if he had been prevented, he had no reasonable excuse
because he had had more than sufficient time to put his house in order.’

4t D62/08, (2009-10) IRBRD, vol 24, 210 — £ #4 % § & 4% 4% Chow Kwong
LA LHRALZALSERGMBEAREL—EANRE L3 BRIEL

wE FREIR o
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34.
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Bk B HA ok B 8 B #
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03-07-2009 06-07-2009 4

13-07-2009 - 1
7

HEXTR » ESFRALZTH LRIy 30 RN ABMEFELTX -

THAERALARSE " RAEFKR ) MERE " RbE | AETHBRNELE
A% > D19/01, IRBRD,vol 16,183 — &y Z B e B " Rt % | HIEL
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