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Case No. D52/09

Profits tax — deduction of company’s capital expenditure on fixed assets and its
allowances — whether the nature was consumable goods — section 66(3) of the Inland
Revenue Ordinance (‘IRO’) — evidential requirement to repudiate taxpayer’s own finance
report and tax assessment report. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Wendy O Chan and Catherine Yip Miu
Chun.

Dates of hearing: 8 and 13 May 2009.
Date of decision: 3 February 2010.

The appellant was a company registered in Hong Kong. The ground of appeal of
the appellant was that in the company’s profits tax assessments in the years from 2000/01 to
2006/07, the company should be entitled to deduct the capital expenditure on fixed assets
and its allowance. These capital expenditure included equipment, mold and machine. The
auditor of the appellant represented the appellant in the hearing. The appellant and his
auditor all the time considered mold and equipment were fixed assets.

Four days before the hearing, the appellant suddenly changed to allege that the
nature of mold was consumable goods. The auditor of the appellant requested to adjourn
the hearing so as to draft further grounds of appeal. On the resumed hearing, the appellant
based on the requirement stated in section 66(3) to apply to add further grounds of appeal.
The additional ground of appeal was that the nature of mold could be treated as consumable
goods to obtain 100% tax deduction.

Held:

1.  The Board considered that Inland Revenue had the power and also had to
assess the tax in accordance with the choice of the appellant. In other words,
because of that Inland Revenue had not investigated the factual allegation of
consumable goods. The Board agreed if the taxpayer wanted to repudiate its
own audited finance report and tax assessment report signed and confirmed
by its director, mere allegation of mistake or incorrect account would not be
sufficient. The taxpayer had to submit evidence with very strict requirement
(Commissioner of Inland Revenue v Secan Ltd & another (2000) 3
HKCFAR 411 and Chinachem Investment Co Ltd v CIR 2 HKTC 261
followed).
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2. The Board exercised discretion to refuse the appellant’s application under
section 66(3). The Board did not believe the director of the appellant was a
credible witness. In addition, the Board considered the evidence given by
the director of the appellant was not sufficient to support the appellant’s
appeal concerning mold and equipment. There was no evidence to prove
mold and equipment belonged to the appellant. There was also no evidence
to prove mold and equipment were used to generate the appellant’s taxable
profit. The grounds of appeal on mold and equipment could not sustain.

Appeal dismissed.
Cases referred to:

China Map Limited v Commissioner of Inland Revenue (2008) 11 HKCFAR 486
Commissioner of Inland Revenue v Secan Ltd & another (2000) 3 HKCFAR 411
Chinachem Investment Co Ltd v CIR 2 HKTC 261

CIR v Datatronic Ltd [2009] 4 HKLRD 675

Lau Dick Pau of Messrs D P Lau & Company, Certified Public Accountants for the

taxpayer.
Chan Tak Hong and Wong Pui Ki for the Commissioner of Inland Revenue.
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