INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D52/02

Penalty tax — assets betterment statement — amount of profit short returned agreed by the
taxpayer — sections 82A and 82B of the Inland Revenue Ordinance ( IRO’ ). [Decidon in
Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Andrew Mak Yip Shing and Anthony So Chun Kung.

Date of hearing: 18 May 2002.
Date of decison: 28 August 2002.

On 6 August 1988 thetaxpayer and Mr B entered into apartnership with equa shares. In
late 1993 or early 1994 when Mr B resigned from the partnership, the taxpayer took over the
business and became asole proprietor. In April 1996, the business of the sole proprietorship was
taken over by Company C owned by the taxpayer and his spouse.

On 4 January 1995, the assessor requested the taxpayer to provide details on properties
purchased by him and/or his spouse in Hong Kong and copies of dl the statements of their bank
accounts for the three years ended 31 March 1994. On 22 March 1995 the taxpayer provided
certain materias but they were incomplete. The assessor began investigation into histax affairs.

On 30 May 2000, the assessor advised the taxpayer and his tax representative that the
Revenue would prepare an assets betterment statement for the taxpayer in order to assess his
assessable profit correctly. The methodology on the preparation of the assets betterment statement
was explained to the taxpayer. The assessor met with the taxpayer and histax representative on a
number of occasionsfor the purpose of drawing up the assets betterment statemernt. The taxpayer
and histax representative made observations on the draft assets betterment statement prepared by
the assessor and requested to have the amount of certainitemsreduced. Finally on 8 August 2001,
the assessor met with the taxpayer and his tax representative again whereby the taxpayer indicated
that he was willing to accept the amount of about $4,400,000 as the profit short returned for the
years of assessment 1989/90 to 1995/96 so as to conclude the investigation. The taxpayer was
given acopy of the revised draft assets betterment statement. Before the taxpayer signed the
agreement in respect of the revised profitsgains from properties, the assessor reminded the
taxpayer again of the penal provisonsinthelRO. The assessor dso informed the taxpayer that his
case would be put up to the Commissioner or Deputy Commissioner for condderation of pend
actions. The assessor further pointed out to the taxpayer that based on previous decisions of the
Board, the gtarting point of the additiond tax imposed would be 100% of the amount of tax
underpaid. Subsequently the taxpayer signed the agreement.
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Consequently, the Commissioner issued notices of assessment and demand for additiona
tax. The additiond tax for the partnership and the sole proprietorship amounted respectively to
119.93% and 114.56% of the amount of tax undercharged.

Thetaxpayer’ s casewasthat (i) the additiond tax charged was too excessive afinancia
burden for him; (ii) the assessable profit erred on the high sde; (i) the Revenue wrongfully included
into the taxpayer’ s assessment the additiona tax chargeable on Mr B; (iv) he had no intention of
not including the assessable profit in his returns and the mistake was due to his lack of accounting
knowledge and thefact that he had allowed accountants of low standard to keep his accounts; and
(v) he had been cooperative with the Revenue during the investigation and had engaged
professond accountants to assist him in answering the queries of the Revenue.

Hed:

1. Thetaxpayer’ spoor financiad condition isnot aconsderation to have the amount of
additional tax reduced. The taxpayer can apply to the Revenue for instalment
payment.

2. It took the assessor five years to meet and discuss with the taxpayer and his tax
representative before the assessable profit was assessed.  The taxpayer finaly
signed the agreement on 8 August 2001. It was not acceptable for the taxpayer to
claim that the assessable profit erred on the high Sde at this stage. In any event the
taxpayer did not have any evidence to substantiate his clam.

3. The taxpayer did not fully appreciate the principle of usng an assets betterment
datement to caculate his profit. The cadculation was based on the ‘ net assets
vaue' of thetaxpayer and hisspouse. The asset of Mr B was never included. The
Revenue had not wrongfully included into the taxpayer s assessment the tax
chargeable on Mr B.

4. Before the invedtigation, the taxpayer s partnership and sole proprietorship
businessesfiled returnsfor the years of assessment 1989/90 to 1994/95 indicating a
business turnover of about $1,820,000. The investigation, however, reveded that
the total business turnover for the yearsin question was about $17,000,000. Inthe
meantime, personal asset of thetaxpayer and his gpouse dso increased ggnificantly.
Even if the education leve of the taxpayer was not high as clamed, the above
indicated that the taxpayer should redise that the amount of assessable profit
reported in his returns was markedly different from the truth.
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5. The Board was of the view that the amount of additiona tax assessed was not
excessve.

Appeal dismissed.
Casss referred to:

D7/95, IRBRD, val 10, 79
D81/97, IRBRD, val 12, 475
D163/98, IRBRD, vol 14, 416
D13/99, IRBRD, val 14, 174
D154/00, IRBRD, vol 16, 111

Wong Wing Y u for the Commissioner of Inland Revenue.
Taxpayer in person.
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‘It is the duty of each and every taxpayer in Hong Kong to inform the
Commissioner of their liability to tax and to file true and correct tax
returns. The system of taxation in Hong Kong is simple and effective
only if taxpayersf ulfil their obligationsin accordancewith the IRO. The
system of low taxation in Hong Kong is dependent upon an honour
system by taxpayers.’
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