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Case No. D51/09

Salaries tax — gain by the exercise of a right to acquire shares — sections 9(1)(d), 9(4) and
9(5) of the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Andrea S Y Fong and Liu Man Kin.

Date of hearing: 16 December 2009.
Date of decision: 22 January 2010.

The appellant was assessed to have made an assessable gain of $1,144,843.75 by
her exercise of the right (she obtained as an employee) to acquire shares of her employer
corporation. The appellant contended that she made no actual gain but realised a loss of
$140,000.

Held:

1. Section 9(1)(d) of the IRO stipulates that employment income includes any
gain realized by the exercise of a right to acquire shares in a corporation
obtained by a person as an employee of that or any other corporation.

2. Section 9(4) dictates that the gain realized shall be taken to be the difference
between the amount which a person might reasonably expect to obtain from
a sale in the open market at the time of the shares acquired and the amount or
value of the consideration given.

3. The appellant might reasonably expect to obtain $1.1 per share from a sale in
the open market at the time of the shares acquired and the amount of the

consideration given was $0.238. According to section 9(4), the assessable
gain realized was $(1.1 — 0.238) x 1,328,125 = $1,144,843.75.

Appeal dismissed.

Taxpayer in person.
Yip Chi Yuen and Tsui Nin Mei for the Commissioner of Inland Revenue.
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