(2009-10) VOLUME 24 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D5/09

Salaries tax — married person’ s dlowance — whether gppellant supported his spouse when they
lived gpart — Inland Revenue Ordinance (' IRO’) sections 29 and 68(4). [Decison in Chinesg]

Pand: Kenneth Kwok Hing Wai SC (chairman), Lee Hung Chak and SusannaW 'Y Lee.

Date of hearing: 20 March 2009.
Date of decison: 27 April 2009.

The gppdlant and his spouse lived apart during the materid year of assessment according
to a separation agreement they entered into. He claimed that he paid his spouse monthly as her
living expenses between April and July 2005, and thus should be entitled to the married person’ s
alowance.

Hed:

Factudly, the gppdlant only pad his spouse in 4 of the 12 months in the materid year of
assessment. Section 29(4) of the IRO dtates that a person living apart from his spouse is
entitled to clam the married person’ s adlowance only if he supports his spouse a the same
time. Thefinancia support and the separation must hgppen smultaneoudy. The appd lant
therefore did not meet the requirement in section 29(4).

Appeal dismissed.
Cases referred to:

Inre D (A Minor) [1987] AC 317

Lam Soon Trademark Limited v Commissioner of Inland Revenue [2006] 3 HKLRD 132
Secretary for Trangport v Delight World Limited [2007] 1 HKLRD 647

D16/07, (2007-08) IRBRD, vol 22, 454

D30/07, (2007-08) IRBRD, val 22, 723

Taxpayer in dbsentia.
Chan Sze Wa and La Wing Man for the Commissioner of Inland Revenue.
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68(4)
2005/06
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29(4) _
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2005/06 /
29(4) 2005/06
29(4)
‘() An allowance (‘ married person’ s allowance”’) shall be granted under

)
©)

this section in any year of assessment if a person is, at any time during
that year, married and —

(@ the spouse of that person did not have assessable income in the
year of assessment; or

A married person’ s allowance grantable under this section is -

(@ anallowance of the prescribed amount;

(b)
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Where husband and wife are living apart a married person’ s allowance
shall only be granted where the spouse claiming the allowance is
maintaining or supporting the other.’

‘Areliving gpart’
‘Ismaintaining or supporting’
3
‘mantaining or sypporting’
/
2005/06 /
29(4) 2005/06
1955 ( ) (1955 36 ) 49
1965 ( ) (1965 29 ) 25
25(a)
1965 ( ) (1965 35 ) 25
1989 ( ) 3 ) (1989 43 ) 10 14

( 1 ) 108 19
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