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Case No. D5/08

Property tax —qudificationsfor eection for persond assessment— meaning of permanent resident
or temporary resident — sections 5, 41 and 42A(1) of Inland Revenue Ordinance (' IRO')
[Decison in Chines]

Pand: Chow Wa Shun (chairman), Emmanuel Kao Chu Chee and Lawrence Lai Wai Chung.

Date of hearing: 21 February 2008.
Dae of decison: 15 April 2008.

The Appellant objected to the property tax assessment for the years of assessment from
1999/2000 to 2004/05 and the persona assessment of income tax for the years of assessment
1999/2000, 2001/2002, and 2002/2003 issued by the Inland Revenue Department (* IRD’ ) onthe
ground that he should be entitled to deductions of dlowances. The Deputy Commissioner of the
IRD issued adetermination on 1 November 2007 determining that the objections by the Appdllant
were invaid and maintaining the said assessments.

The Appellant believed that snce he was a Hong Kong permanent resdent, fulfilling the
relevant qudifications, he should be entitled to deductions of alowances.

The Appd lant submitted that he was amember of Hong Kong. He consdered himsdif to be
aHong Konger and did not become aforeign national.. In 1995, when hiswholefamily emigrated to
Country A, he was actudly reluctant because he did not know English due to his education levd;
but he il did so to satisfy his spouse’ s desire to reunion with her family and to enable his children
to study abroad. He just hoped that once his children became independent, he could return to
resdein Hong Kong with hisspouse. Beforethis, he had to help look after hischildren’ slivingsince
hiswifewas out for working. Dueto this practica restraint, he was unableto stay in Hong Kong for
more than 180 days.

The Appdlant clamed thet his parents, brothers and ssters were dl in Hong Kong, so he
came back to Hong Kong for two to three times every year. He stayed for more than one month
every time. One of the purposes was to vigt his family members, and he resded in the family
property of his grandfather every time he came back to Hong Kong.

The Appdlant dso clamed that he had set up companies in Hong Kong for twice, and
goplied for businessregigration. He aso explained that while he was back in Hong Kong during the
relevant years of assessment, he had entered and exited Hong Kong frequently through other ports
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to go to Dongguan and Foshan etc in the mainland to seek and develop business opportunities,
which efforts unfortunatdy al failed eventudly.

The Appdlant clamed that he had borrowed money from his family members to purchase
the properties for leasing. The rent received was partly used to pay back the loans and family
expenses, and partly to be saved for the future. No much was left in redity. He did not have the
financid ability to pay the tax.

Hed:

1.

Since the Appdlant requested for deductions of dlowances, he must eect for
persona assessment and fulfill the quaifications for dection for persond assessment,
I.e. either the Appellant or his spouse must bea‘ permanent resdent’ or * temporary
resdent’ asdefined in the IRO.

The Appellant and his spouse both did not stay in Hong Kong for more than 180 days
during any year of the relevant years of assessment. There was dso no evidence to
show that they stayed in Hong Kong for more than 300 days during two consecutive
years of assessment. Therefore, they did not fal within the definition of * temporary
resdent’ .

Accordingtothelegd principles of therelevant cases, * permanent resdent’ meansan
individua who ordinarily resides in Hong Kong. Reg v Barnet L ondon Borough
Council, ex parte Shah [1983] 2 AC 309 further pointed out that * ordinarily resding
a certain place should be given their naturd and ordinary meaning, i.e. that the
person must be habituadly and normdly resding a certan place, goat from
temporary or occasonad absences. The fact that the Appellant and his spouse had
Hong Kong identity cards or right of abode in Hong Kong was irrelevant to whether
they were ordinarily resdent n Hong Kong in any year of the rdevant years of
assessment. Ther subjective viewsa so had only very limited weight. On the contrary,
this was a question of fact, and the particular circumstances of each case had to be
consdered. (Reg v Barnet London Borough Council, ex parte Shah[1983] 2 AC
309, Director of Immigration v Ng Shun-loi [1987] HKLR 798, Prem Sngh v
Director of Immigration [2003] 1 HKLRD 550, D37/02, IRBRD, vol 17, 677,
D7/05, IRBRD, val 20, 262, D45/06, IRBRD, vol 21, 842)

Inthe present case, the Appellant did not attempt to argue or prove his spouse was a
‘ permanent resdent’ as defined in section 41 of the IRO. In fact, the Appdlant’ s
spouse directed the emigration of the whole family and settled and worked abroad
after leaving Hong Kong. She only came to Hong Kong occasondly and stayed for
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short whiles. Therefore, the Board did not believe that the Appelant’ s spouse
complied with the rlevant requirements.

5.  AstotheAppdlant, hisloveand passion for Hong Kong and hisunselfish sacrifice for
hisfamily and children deserved respects. However, the Appe lant’ s statementsof his
subjective views could not be given too much weight. The fact that he emigrated to
Country A for family’ s sake was far from meaning he was forced to do so or

involuntary.

6.  TheAppdlant clamed that hisrdativesdl resded in Hong Kong, he did not become
a nationa of Country A, and he came back to Hong Kong for two to three times
every year and stayed for more than amonth for each time. However, coming back to
Hong Kong for family vigt did not have sufficient continuity to be consdered as
ordinarily resding in Hong Kong.

7. The Appdlant operated Business 1 in the years of assessment of 2001/02 and
2002/03, but the business did not have any income, and the fact that the business was
recorded to have very low loss indicated that even if the busness had actud
operation, it wasinactive. The business records provided by the Appdlant were very
limited. The Board held that they were insufficient to prove thet the Appdlant
ordinarily resded in Hong Kong to operate the busness during the years of
assessment of 2001/2002 and 2002/2003.

8.  Although the Appdlant was one of the two partners in Business 2 in the year of
assessment 2004/05, investment in business in Hong Kong did not mean the
Appdlant ordinarily resded in Hong Kong. The business records provided by the
Appdlant were equdly very limited. The Board held that they did not show that the
Appdlant actualy participated in the actud operation of the business so as to make
him ordinarily reside in Hong Kong for the purpose of operating the business.

9.  TheBoad hdd that the Appelant and his spouse were not * temporary resdent’ or
‘ permanent resdent’ asdefined in section 41 of the IRO, and therefore did not qudify
for election for persona assessment.

Appeal dismissed.
Casss referred to:

Reg v Barnet London Borough Council, ex parte Shah [1983] 2 AC 309
Director of Immigration v Ng Shun-loi [1987] HKLR 798

Prem Singh v Director of Immigration [2003] 1 HKLRD 550

D37/02, IRBRD, vol 17, 677
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Taxpayer in person.
Lau Wa Sum and Wong KaY ee for the Commissioner of Inland Revenue.
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68(4)

Reg v Barnet London Borough Council, ex parte Shah[1983] 2 AC 309
Lord Scarman

‘...1 agreewith Lord Denning MR that in their natural and ordinary meaning the
words mean “that the person must be habitually and normally resident here,
apart from temporary or occasional absences of long or short duration.” The
significance of the adverb “habitually” isthat it recalls two necessary features
mentioned by Viscount Sumner in [Inland Revenue Commissioners v Lysaght
(1928) AC 234] case, namely residence adopted voluntarily and for settled
purposes.” (pp 342 D-E)

‘Unless, therefore, it can be shown that the statutory framework or the legal
context in which the words are used requires a different meaning, |
unhesitatingly subscribe to the view that “ ordinarily resident” referstoaman’ s
abode in a particular place or country which he has adopted voluntarily and for
settled purposes aspart of theregular order of hislifefor the time being, whether
of short or of long duration.” (pp 343 G-H)

HunterJ  Director of Immigration v Ng Shun-1oi [1987] HKLR

Shah

‘... 1 add also the definition given by Eveleigh, L.J. in the Court of Appeal (R v
Barnet London Borough Council, ex parte Nilish Shah [1982] 1 QB 688)
which seems to me, with respect, to put in very clear and simple language
precisely the same concept as Lord Scarman was later developing. Eveleigh, LJ
saysthis:

“Apersonisresident whereheresides. Sofar, for the purposes of this case, there
islittle difficulty. Whenishe ordinarily resident? | think that iswhen heresides
there in the ordinary way. That must be the meaning of the adverb. The
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expression is therefore contemplating residence for the purposes of every day
life. 1tisresidencein the place where a person lives and conducts hisdaily lifein
circumstances which lead to the conclusion that heisliving there asan ordinary
member of the community would live for all the purposes of hisdaily life.” * (pp
802-803)

Cons,V-P  NgShun-loi

‘... That argument, as | understand it, is inevitably predicated upon the
suggestion that ordinarily resident is a legal status which, having once been
acquired, remains with its possessor until he or she abandons it. In that
circumstance it would be a matter exclusively of hisor her intention. With every
respect, the speech of Lord Scarman in R v Barnet London Borough Council,
ex parte Shah is emphatic that that is not the case. Intention plays a very minor
part in the determination of ordinary residence, being limited to such light as it
may shed upon the question of voluntary adoption or settled purpose. Ultimately
it is no more than a question of fact. Absence, enforced or otherwise, will not
necessarily disrupt a period of ordinary residence. The Tribunal will have to
consider the particular circumstances of each individual case ...’ (pp 804)

Prem Singh v Director of Immigration[2003] 1 HKLRD 550
Ribeiro PJ Shah

?
(pp 573 D-H)

‘65.  In Akbarali v Brent London Borough Council, ex p Shah [1983] 2 AC
309, Lord Scarman explains the ordinary and natural meaning of the
words “ordinary residence”. Adopting the approach in the tax cases
Levene v IRC [1928] AC 217 and IRC v Lysaght [1928] AC 234, his
Lordship (at p. 343) stated that the concept:

... refersto a man’ sabode in a particular place or country which he has
adopted voluntarily and for settled purposes as part of the regular order
of hislife for the time being, whether of short or of long duration.

Elaborating on the term “settled purposes’ Lord Scarman added (at
p.344).
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The purpose may be one; or there may be several. It may be specific or
general. All that thelaw requiresisthat thereisa settled purpose. This
isnot to say that the” propositus’ intends to stay where heisindefinitely;

indeed his purpose, while settled, may be for a limited period. Education,
business or profession, employment, health, family, or merely love of the
place spring to mind as common reasons for a choice of regular abode.

And there may well be many others. All that is necessary is that the

purpose of living where one does has a sufficient degree of continuity to
be properly described as settled.’

19. D37/02, IRBRD, vol 17, 677 1993 7
1994/95  1997/98

180
300 41
20. D7/05, IRBRD, vol 20, 262 1992
27
26
Shah 41(4)
21, D45/06, IRBRD, vol 21, 842 1997 12

41(4)
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