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Case No. D49/06

Salaries tax — whether or not the sum of money has been deducted from the director’ s
remunerations— whether or not the sum of money whally, exclusively and necessarily incurredinthe
production of the director’ s remuneration — section 12(1)(a) of the Inland Revenue Ordinance
(‘IRQO’) [Decisonin Chinesg].

Pand: Anthony So Chun Kung (chairman), Kwong Kok Shi and Ng Ta Chiu.

Date of hearing: 30 August 2006.
Date of decison: 6 October 2006.

Thetaxpayer was employed asmanaging director of Company B. Thetaxpayer objected
the sdlariestax assessment. Thetaxpayer Sated that he had paid on behdf of the Company B asum
of money as commisson to Ms D. Therefore such sum of money should be deducted from his
assessable income. The taxpayer dso disputed that the said sum of money was paid at the time
when he performed his duties to earn his director’ s remuneration, therefore the commisson was
wholly, exclusvely and necessarily incurred in the production of the director’ s remuneration and it
should be deducted from the director’ s remuneration under section 12(1)(a) of the IRO.

Hed:

1.  Having carefully congder al the evidence, the Board did not find any redl evidence
torulethat part of thedirector’ sremuneration paid by the Company had been used
to pay Ms D's busness commission. Therefore the Board could not reject the
reported amount of the director’s remuneration as ated in the tax return of the

Company.

2. Thetaxpayer should rely on histermsof employment to claim back the commission
paid to Ms D from the Company. It was unreasonable to ask the Board to treat
the busi ness expenses of the company as the expenses of hisemployment to clam
for tax deduction. Therefore the Board considers the taxpayer could not prove
that the claim for the commission deduction was an expenses whally, exdusvely
and necessarily incurred in the production of the director's remuneraion
(Commissioner of Inland Revenuev Humphrey 1 HKTC 451; Humbles v Brooks
40 TC 500 and D35/04, IRBRD, vol 19, 295 considered).
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Appeal dismissed.

Cases referred to:
Commissioner of Inand Reverue v Humphrey 1 HKTC 451
Humbles v Brooks 40 TC 500
D35/04, IRBRD, vol 19, 295

Taxpayer in person
Chan Man Onand Lau Wa Sum for the Commissioner of Inland Revenue.
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Commissioner of Inland Revenue v Humphrey 1 HKTC 451
Humbles v Brooks 40 TC 500
D35/04, IRBRD, vol 19, 295
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25

the office or employment)

21. Humblesv Brooks40 TC 500 Ungoed- Thomeas, J
(In the performance of the said duties)

26

“In the performance of the said duties’” means in the course of their
performance... It means* in doing the work of the office, in doing the things
which it is his duty to do while doing the work of the office” ... It does not
include qualifying initially to performthe duties of the office, or even keeping
gualified to perform them ... it does not mean adding to the taxpayer’ s
usefulness in performing his duties.’

22. D35/04, IRBRD, vol 19, 295

12(1)(a) Donovan LJ Brown v
Bullock 40 TC1 10

‘ The Interpretation of section 12(1)(a) is notoriously rigid. As explained
by Donovan LJ in Brown v Bullock 40 TC 1 at page 10, the test is
whether the duties impose the expense “ In the sense that ... the duties
cannot be performed without incurring the particular outlay” .’
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