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Case No. D49/05

Salaries tax — income from employment — the assessable income — receipt of income — the total
Income accruesto aperson —whether part of theincome can be related back — onus of proof ison
the gppellant — sections 2(1), 8(1)(a), 9(1)(a), 11B, 11D(b)(i) and 68(4) of the Inland Revenue
Ordinance (‘ the IRO' ). [Decidgon in Chinese]

Pand: Anthony Ho Yiu Wah (charman), Smon SM Ho and Roger Leung Wa Man.

Date of hearing: 5 August 2005.
Date of decison: 21 September 2005.

The appellant has been employed as a driver by Company B since 1 April 1993, up to the
date of the appea hearing.

The appelant raised objection to his salaries tax assessment for the year of assessment
2001/02. In his notice of apped, the appdlant contended that the lump sum payment of $64,762
granted to him on 31 May 2001, in payment for his68 days of leave pay, should be related back
to the assessableincomefor the years of assessment 1998/99, 1999/2000 and 2000/01. Hismain
reasonswere asfollows: (a) the said payment was the aggregate sum of his overtime payments for
the years of assessment 1998/99, 1999/2000 and 2000/01; (b) in response to the general bad
economy of Hong Kong in 1999, Company B introduced a scheme whereby leave pay was
substituted for overtime payments. Being the driver of the company’ s president, the appellant
argued that he could not be compensated by leave pay because his overtime workload was very

heavy.

Hence, the question to be resolved by the Board was whether the full lump sum payment of
$64,762 received by the appdlant from Company B should be included in his assessable income
for the year of assessment 2001/02.

Hed:

1.  TheBoard disagreed with theappelant’ s contention. The Board took aview that the
scheme whereby keave pay was substituted for overtime payments was probably
introduced by Company B because of the genera bad economy of Hong Kong in
1999; and it was a measure taken by Company B to reduce the company’ s
expenditure. However, the appelant had never dleged, nor adduced evidence to
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prove, that such scheme was only a sham whereby both the employer and employee
had no intention to abide by the rules set out in the scheme. As to the appdlant’ s
contention that his overtime workload was very heavy, the Board opined that the
appdlant should have asked Company B to ded with his overtime payments
differently. In fact, during the period from 1 July 1999 to 31 December 2003, the
appellant had aready accepted, dbeit reluctantly, the said scheme; and he had also
received the payment of $64,762 from Company B on 31 May 2001 (that is during
the year of assessment 2001/02). Moreover, before the introduction of the said
scheme (thet is before 2 May 2001), Company B had no legd responsibility to pay
the appellant any payment of $64,762 or any part thereof. Therefore, the Board
concluded that the full lump sum payment of $64,762 should be included in the
appellant’ s assessable income for the year of assessment 2001/02.

2. Pursuantto section 11B of the RO, the assessable income of theappellant in the year
of assessment 2001/02 shall be the aggregate amount of income accruing to him from
al sources in that year of assessment; therefore, unless the appelant made an
goplication for reating back under section 11D of the IRO, the said payment of
$64,762 should be included in the assessable income of the appdlant in the year of
assessment 2001/02.

3. In the present case, the Board decided that section 11D was not gpplicable because
(@ the lump sum payment of $64,762 was not granted upon the appdlant’ s
retirement from or termination of his contract of employment (the date of payment of
the said sum was 31 May 2001; and the appdlant was sl working for Company B
up to the date of the hearing); (b) no lump-sum payment of deferred pay or arrears of
pay by Company B arose before 2 May 2001.

4.  After conddering dl thefact and evidence of this case and the submission made by
both parties, the Board came to a decision that the lump sum payment of $64,762
accrued to the appdlant in the year of assessment 2001/02 should dl beincluded in
his assessable income for that year of assessment. His clam for relating back was
rejected.

Appeal dismissed.
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Taxpayer in person.
Poon So Chi and Tsui Su Fong for the Commissioner of Inland Revenue,

D49/05
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