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Case No. D48/07

Property tax — licencefee— sections 2, 5, 5B, 7A, 14, 56A, 59 and 68(4) of the Inland Revenue
Ordinance (‘IRO’) — section 2 of the Building Management Ordinance [Decison in Chinese]

Pand: Chow Wa Shun (chairman), Richard Khaw We Kiang and Erik Shum.

Date of hearing: 16 October 2007.
Date of decison: 14 March 2008.

Management Company B and telecom companies had a Licence Agreement whereby
telecom companies were alowed to ingal equipment and antennae a the common aress of the
resdentia blocksof PlazaA. The taxpayers were the owners of the aforesaid buildings. Pursuant
to section 59(1) and 59(3) of thelRO, the assessor raised property tax on the taxpayersin respect
of the licence fees. The taxpayers, through Management Company B, appeded againg the
determination on the grounds that

1.

Hed:

The Revenue did not raise on the taxpayer property tax in respect of the licence
fees before and the law relating to property tax has not been changed.

Accountantsin Hong Kong do not regard the licence feesin question chargesble to
property tax and the Revenue never raised any objection. Without publicizing and
notifying accountants and taxpayers, it is not proper and unreasonable for the
Revenue to change its usua practice.

Thelaw relating to property tax does not specify chargegble items. The licence
feesin quegtion isthe samein nature asincomes from other facilities and plantsand
it has been put into the property management sinking fund for the purpose of
medting management expenses.  The taxpayers did not proportionately benefit
from such income,

The fact that the Revenue has not raised property tax on incomes from other
fecilities does not mean that the licence fees in quetion is not chargeable to
property tax. Sections5(1) and 5B(2) of thelRO do not havewordslike* purey’ ,
“only’ or ‘ utterly’ from the use of land or buildings or land and buildings to limit
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assessable congderations. The Board does not condder that there is any valid
reason for such extenson. Relying on D84/04 and D27/98, the license fees in
question is clearly within the definition of assessable values provided in section
5B(2), namely, the consderation paid by telecom companies for the ingtallation of
equipment and antennae. Even though the taxpayers are not a party to the licence
agreement, and the licence feeswere not paid directly to thetaxpayers, thefact that
the money was used for the purpose of meeting management expenses can be
regarded as the money having been paid to the order of, or for the benefit of the
owners.

Management Company B put forth the opinion of an accountant and repeatedly
aleged that accountants in Hong Kong do not regard the licence feesin question
chargeableto property tax. However, Management Company B just repeated the
opinion and did not adduce evidence, or cal the accountant to give evidence, or
adduce evidence from the Ingtitute of Certified Accountants.

The Revenue had not in the past raised property tax in respect of thelicencefeesin
question does not mean that the Revenue can never raise property tax in respect of
thesamefees. Infact, the Commissoner when enforcing the IRO, has the duty to
follow the proper judicid interpretation and principle.

Appeal dismissed.

Cases referred to:
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D27/98, IRBRD, vol 13, 227
D80/02, IRBRD, vol 17, 984
Louis Kwan-nang Kwong & Carlos Kwok-nang Kwong v CIR [1982] 2 HKTC

941

American Leaf Blending Co Sdn Bhd v Director-Generd of Inland Revenue (1979)
AC 676
D16/90, IRBRD, vol 5, 136

Barry Tam, Property & Facility Manager, of Ka Shing Management Limited for the taxpayers.
Tsui Nin Me for the Commissioner of Inland Revenue.
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13.
1995/96

14.

15.

D84/04, IRBRD, vol 19, 620
2001/02

D27/98, IRBRD, vol 13, 227

5B(2)

Representative of the taxpayer submitted that since all the rental
receiptsg/licence fees were ploughed back to the management fund, the
Incorporated Owners did not receive any money or money’s worth for there to
be an assessable value. However, section 5B(2) does not limit the payment of
money or money’ sworth for the benefit of the owner, but extendsto payment to
or to the order of the owner.’

D80/02, IRBRD, vol 17,984 A h
S56A

From Mr As Assignment and the Housing Estaté s DMC (deed of mutual
covenants) and from the evidence of Mr G that all car-parking spaces at the
Housing Estate (with the exception of the 19 Government parking spaces and
Car Park E) were located in the estate common areas... it is beyond dispute
that Mr A is an owner or rather a co-owner of the car-parking spaces in
guestion and his ownership or co-ownership was identified by virtue of Mr A's
Assignment and the Housing Estates DMC which are written documents
registered in the Land Registry and therefore section 56A of the IRO would be
applicable. We do not accept the contention of the Appellant’s Counsel that for
section 56A to apply, there must be an instrument naming all persons who are
or were co-owners of the car-parking spaces in question.
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We agree whole-heartedly with the proposition that there must be certainty in
taxation and that no person isliable to tax unless heis clearly identified by the
law to be taxable. We do not, however, agree with the Appellant’s contention
that the Assessments are void as being issued to the wrong persons or class of
persons or issued to a class of taxpayers which istoo vague or imprecise to be
capable of being identified with certainty. Inthiscase, Mr Aisclearly an owner
or rather a co-owner of the car-parking spacesin question and he together with
the 1,000 plus co-owners at the material time clearly fell within the ambit of
section 56A of the IRO...

Louis Kwan-nang

Kwong & Carlos Kwok-nang Kwong v CIR [1982] 2 HKTC 541

19.

20.

Louis Kwan-nang Kwong & Carlos Kwok-nang Kwongv CIR

573

‘... what was done went beyond the mere | etting of premises and constituted the
letting of a cinema as a going concern at rentals in excess of the rateable or
assessable value. The entire transaction of letting the premises, fixtures and
equipment for the application of a public cinema together with the benefit of the
licence to operate it can reasonably be said to amount to a business
transaction.’

American Ledaf Blending Co Sdn Bhd v

Director-Generd of Inland Revenue (1979) AC 676  Lord Diplock

‘[Tt may well be that the mere receipt of rents from property that he ownsraises
no presumption that heis carrying on a business.’
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Louis Kwan-nang Kwong & Carlos Kwok-nang Kwong v CIR
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Louis Kwan-nang Kwong & Carlos Kwok-nang Kwong v CIR

22.

23. 5(1) SB(2)

24, D84/04 D27/98
5B(2)

25.

26. B 2004 8 4

27.

D16/90, IRBRD, vol 5, 136 137
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‘[1]ndeed the Commissioner is bound to administer the Inland Revenue
Ordinance in accordance with the judicial interpretations as they stand at the
time assessments are made, regardless of previous practice.’

D84/04



