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Case No. D48/06

Salaries tax — whether or not the nature of the sum of money is income from the employment —
whether or not the nature of the sum of money is a compensation [Decison in Chinese].

Pand: Anthony Ho Yiu Wah (charman), Clement Chan Kam Wing and Edward Cheung Wing
Yu.

Date of hearing: 10 March 2006.
Date of decison: 29 September 2006.

In 1997, the employment of the taxpayer was transferred to Company D. 1n 2004, the
taxpayer and Company B reached an agreement that once the taxpayer submitted the resign letter
to Company D and began to work in Company B, Company B would give a sum of money to the
taxpayer. Later the taxpayer submitted the resign letter and began to work in Company B. The
taxpayer objected that the said sum of money received from Company B should not be subjected
to sdaries tax, because the said sum of money was not income from the employment and had
nothing to do with Company B. Moreover the said sum of money was a compensation given to the
taxpayer to compensate his loss for his leave from Company D and the said sum of money was
received from Company B before the commencement of the employment in Company B.

Hed:

1.  TheBoard consdersthat the nature of the said sum of money was to induce the
taxpayer to accept the offer of the employment of Company B. Besides, thetime
for the payment of the sad sum of money and terms were dl sated in the
employment contract and was a part of the terms of the employment of the

taxpayer by Company B.

2.  After the change o the job, the new employment terms would replace the old
employment terms. There did not exist any question of compensation. The new
employer might be smdler in the Sze of business, so the risk on the change of the
jobwould be higher. Theoffer of a sum of money was therefore required to attract
the people to change their job. Asaresult the nature of the said money was not
compensation, but was a term and a consideration for employment, which should
be subjected to salaries tax (D36/92, IRBRD, vol 7, 366 considered).
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3. TheBoard consders that the taxpayer recelved the said sum of money under the
terms as provided in the employment contract. According to the terms, once the
taxpayer commenced his employment, the taxpayer did not need to repay the said
sum of money and the said sum of money would then become the income of the
taxpayer which should be subjected to taxation (D83/00, IRBRD, val 15, 726,
Clayton v Gothorp 47 TC 168 considered).

Appeal dismissed.
Casesreferred to:

D19/92, IRBRD, vol 7, 156
D36/92, IRBRD, vol 7, 366
D3/94, IRBRD, vol 9, 69
D4/05, IRBRD, vol 20, 256
D83/00, IRBRD, val 15, 726
Clayton v Gothorp 47 TC 168

Samud La SL and YuenWa Man of MessssW M Y uen & Co, Certified Public Accountants, for
the taxpayer.
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Chan Su Ying and Lau Yuen Yi for the Commissioner of Inland Revenue.
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@
(b)

( 162 )

‘... the lump sum payment was a payment made by the HK
employer to recompense the Taxpayer at least in part for the
removal expenses which hewould incur in coming to Hong Kong,
and that such payment was al so an inducement without which the
Taxpayer would not have come to work in Hong Kong.’

3) 390,000
390,000 8

8(1)

( 163 )

‘ The starting point in any salaries tax matter must be section 8 of
the Inland Revenue Ordinance. Sub-section (1) states that
“salariestaxshall ... be charged ... on every person in respect of
hisincome...from... any office or employment of profit”. These
are the words which impose the charge of salaries tax. The
guestion can then be simply stated. We must decide whether or
not the lump sum payment was part of the income of the
Taxpayer from his employment with the HK employer.’
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‘ The heading to section 9 of the Inland Revenue Ordinance reads
“ definition of income from employment” but this heading is a
little misleading because the opening sub-section (1) states that
“income from any office or employment includes’. Section 9 is
not an exhaustive definition but merely a list of items which are
included.’

(© 8 9

(164 )

‘There is nothing in sections 8 or 9 of the Inland Revenue
Ordinance which limit taxable payments to remuneration for
servicesrendered or to berendered. Section 8 relates to income
from a source namely the employment. This lump sum payment
was part and parcel of the employment of the Taxpayer with the
HK employer. It arose directly from the employment which the
HK employer offered to the Taxpayer and which the Taxpayer
accepted. Accordingly it is assessableto salariestax.

13. D36/92, IRBRD, vol 7, 366 1989
X Y Y
420,000 (specia bonus)

420,000
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( 389 390 )

* Section 8(1) of the Ordinance imposes salaries tax on “ income arising in or
derived fromHong Kong” from* any office or employment of profit” . Section
9(1) which the Board accepts is not exhaustive, provides that “ income from
any office or employment includes’ , and under sub-section (a), “ perquisite’ .
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14.
162,000

...the Board had occasion to consider asimilar issuein D19/92, at the date of
writing of this decision unreported. The distinction between the lump sum
paid to the taxpayer inD19/92 and this present appeal isthat the obligation to
pay that lump sumwas not included in the taxpayer’s contract. In D19/92 the
Board found as a factthat the contractual terms of the taxpayer’ s employment
included an obligation upon his Hong Kong employer to pay that lump sumto
him upon his taking up his employment and that, for the reasons stated, the
payment could be an “ allowance” or a“ perquisite’ as those words are used
in section 9(1)(a) and, accordingly, was taxable under section 8(1). Many of
the cases to which the Board's attention were drawn were referred to in that

appeal.

A feature common to both cases is that the Taxpayer stated in evidence
“without such a payment | would not have accepted their offer” and the
Taxpayer stated that without Y Co’s agreement to effect the payment of the
$420,000 he would not have accepted Y Co's offer ...

The Board finds as a fact that the $420,000 was an inducement paid as a
contractual obligation by Y Co to the Taxpayer in consideration of his taking
up the position offered to him. Accordingly, it was a “ perquisiteé’, as that
word isused in section 9(1)(a) of the Ordinance.

The Board also find as a fact that the perquisite was received by the Taxpayer
in Hong Kong from his Hong Kong employer and that the source of that
payment was the employment of the Taxpayer by Y Co in Hong Kong whereby
it isincome arising in or derived form Hong Kong from employment and is
chargeableto salariestax.

D3/94, IRBRD, val 9, 69 12
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(b)

(72 7))

‘ an inducement was taxable as an emolument from the employment’

( 73 8 )

 Moving on the ground that the “inducement” sum of $162,000 was a
“ compensation” for the loss of certain rights and benefits to which the
Taxpayer was entitled under the previous employment ..., we take the
view that it must fail.’

D4/05, IRBRD, vol 20, 256
(compensation)

@

(b)

( 17 )

‘ The Taxpayer also tried to argue that the Sum was compensation for
loss of employment. This cannot be correct. For a sum to be
compensation, it must be shown that there is the loss or surrender or
rights on the part of the Taxpayer and a legal liability on the part of
Company B to pay compensation for loss of such rights. However, the
Taxpayer’s employment with Company B was determinable by any
party upon giving the appropriate three months' written notice. When
the notice period was proposed and accepted and paid to the Taxpayer,
there was no breach of contract on the part of Company B and his
employment continued. Furthermore, the Taxpayer admitted that the
Sum was a unilateral offer from Company E without asking him to
surrender any rights. We accept the Revenue's submissions that the
Taxpayer had lost no rights and was not entitled to claim any damages
from any party for the potential loss of office in Company B when the
Sum was proposed or paid to him.’
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16. D83/00, IRBRD, val 15, 726 Clayton v Gothorp 47
TC 168

(734 )

‘ Thesumwasa loan till the point of waiver and the act of waiver converted the
sameinto income. Such waiver wasin consideration of the services rendered
by the Taxpayer in those 1,410 days. We therefore agree with the Revenue
that the sum of $811,981 was income of the Taxpayer.’
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