INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D48/02

Profitstax — sdeand purchase of aproperty — whether profits tax should be assessed — depends
on whether the sale of aproperty wastrading in nature— it was crucid to ascertain the intention of
thetaxpayer at thetime of acquisition of the property — mere declaration of intention was of limited
vaue — objective facts and circumstances had to be conddered — evidence was needed to
Substantiate the contention of the taxpayer — the circumstances and facts of the case cast doubt on
the veracity of the taxpayer — burden of proof on the taxpayer — sections 14(1) and 68(4) of the
Inland Revenue Ordinance (* IRO’ ). [Decision in Chinese]

Pand: Anthony Ho Yiu Wah (chairman), Dennis Law Shiu Ming and David Wu Chung Shing.

Date of hearing: 24 May 2002.
Date of decison: 3 August 2002.

The taxpayer purchased Property 1 in May 1996 and sold it in June 1997. The assessor
imposed profitstax on the taxpayer for the year of assessment 1997/98 on the ground that the sale
of Property 1 was trading in nature.

The taxpayer objected to the above assessment on the ground that Property 1 was
purchased for his resdence. Upon congdering his notice of objection, the Commissioner
maintained her view that profits tax should be imposed on the taxpayer for the year of assessment
1997/98.

The taxpayer gppeded to the Board againgt the determination of the Commissioner. The
taxpayer argued that since Property 1 was purchased as a capita asset for salf resdence, the gains
he made from the sale of Property 1 were therefore not derived from an adventure in the nature of
trade and he was not liable to profits tax.

Held:

1 Section 14 of the IRO isthe charging provision for profits tax.

2. Under section 68(4) of the IRO, the onus of proving that the assessment appeded
againg is excessve or incorrect is on the appe lant.
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3. In deciding whether aproperty was atrading asset or capitd asset, it was hecessary
for the Board to ascertain whether the intention of the taxpayer, at the time of
acquisitionof the property, wasfor digposa of it at aprofit or permanent investment:
per Lord Wilberforcein Smmonsv IRC [1980] 1 WLR 1196 at 1199.

4.  Anintention to hold property as a capital invesment must be definite. The Stated
intention of the taxpayer was not decisve. Actud intention had to be determined
objectively: per Mortimer J in All Best Wishes Ltd v Commissoner of Inland
Revenue 3 HKTC 750 at 771.

5. Mere declaration of intention of the taxpayer in his acquisition of Property 1 was of
limited value. The stated intention of the taxpayer had to be tested against objective
facts, circumstances and the whole of the evidence.

6.  TheBoard wasof theview that there were some factorswhich werein favour of the
taxpayer, for instance, gpart from Property 1 and Property 2, the taxpayer did not
involve in any other property transactions. Besdes, his family did return to Hong
Kong from overseas for good in the year of assessment 1997/98.

7. However, goart from his stated intention and the ‘ fung shui’  reason, the taxpayer
failed to put forward any evidence to substantiate his contention that Property 1 was
bought soldly for family resdence.

8.  Upon carefully considered each and every argument advanced by the taxpayer and
the whole of the evidence, the Board was unable to come to terms with the stated
intention of the taxpayer for the purchase of Property 1.

9.  The Board found that the contention of the taxpayer was contradicted by the
evidence. The taxpayer failed to discharge the burden of proof that hisintention at

the time of acquisition of Property 1 was not for disposdl of it at aprofit. Therefore,
the appeal was dismissed and the origina assessment confirmed.

Appeal dismissed.

Cases referred to:

Simmonsv IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

Chow Cheong Po for the Commissioner of Inland Revenue.
Taxpayer in person.
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‘ Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing it at a profit, or was it acquired as a
per manent investment?

23. Mortimer All Best Wishes Ltd v Commissoner of Inland Revenue 3 HKTC
750 771
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‘ Theintention of the taxpayer, at the time of acquisition, and at the time when he
is holding the asset is undoubtedly of very great weight. And if theintentionis
on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
wasinvestinginit, then | agree. But asit isa question of fact, no singletest can
produce the answer. In particular, the stated intention of the taxpayer cannot
be decisive and the actual intention can only be determined upon the whole of

the evidence.’
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