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Case No. D46/05

Salaries tax — bonus from employment — the assessable income — receipt of income — the tota
Income accruesto aperson —whether part of theincome can be related back — onus of proof ison
the appdlant — sections 2(1), 8(1)(a), 9(1)(8), 11B, 11D(b)(i) and 68(4) of the Inland Revenue
Ordinance (‘the IRO’). [Decisgon in Chines]

Pand: Anthony Ho Yiu Wah (chairman), James Chiu Shing Ping and Paul Shieh Wing Ta SC.

Date of hearing: 22 July 2005.
Date of decison: 15 September 2005.

The appellant began his employment with Company B as ‘ Credit Control Officer’ on 16
December 2002. On 1 July 2003, he was promoted to the post of ‘ Deputy Generd Manager’. On
18 August 2003, hereceived a‘ discretionary bonus’ of $120,000 in recognition of his outstanding
services and contribution to Company B. Heresigned on 6 March 2004.

The appdlant raised objection to his sdaries tax assessment for the year of assessment
2003/04. In hisnotice of apped, the appdlant contended that part of the bonus of $120,000, that
is $60,000 was his income which had accrued during the period from January to March 2003;
therefore the payment of $60,000 should be included in his assessable income in the year of
assessment 2002/03, and not in the year of assessment 2003/04. During the gppedl hearing, the
appdlant had not only relied on the Company B’ s  Payment Voucher” which clearly stated that the
relevant payment was' Bonusfor 02/03'; but aso on what his ex-supervisor had dlegedly told him
in person that the said payment was a deferred payment of bonus for the year 2002/03 and that
$60,000 of the said bonus was payment accrued during the period of January to March 2003.

Hence, the question to be resolved by the Board was whether the full lump sum paymert of
$120,000 received by the appedlant from his ex-employer should be incdluded in his assessable
income for the year of assessment 2003/04.

Hed:

1.  TheBoard disagreed with the gppdlant’s contention. The ‘Payment Voucher’ was
aninternd document of Company B. The fact that the payment was described as
‘Bonus for 02/03' was not conclusive evidence. Whether or not such description
was correct would not affect the duty of the employeesto pay tax under the IRO. As
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amatter of fact, the fact tha the ‘ Payment Voucher’ was described as ‘Bonus for
02/03' could have many explanations, including: (i) the bonus was granted in respect
of theappdlant’ s servicesin 2002 and 2003; (i) the bonus was granted in the year of
assessment 2002/03 (in respect of the appelant’s services during the period of 1
April 2002 to 31 March 2003). Moreover, both the appellant’ s evidence and the
documentary evidence indicated that the payment of $120,000 was granted in
recognition of the appelant’ s outstanding performance of services during the period
from 16 December 2002 to 30 June 2003, and the said period fell outside the year of
assessment 2002/2003. Therefore, the Board decided that the Company Bs
‘Payment Voucher’ was not sufficient evidence to support the appdlant’s case.

2. Asto the appdlant’s contention that among the bonus of $120,000, $60,000 of
whichwas a deferred payment; the Board dismissed it asbeing incorrect. According
to the appdlant’ s employment contract and the letters written by Company B, (i) the
bonus of $120,000 was adiscretionary payment; (i) the decison to grant bonus was
deferred because of the dday on the pat of the employer in gppraisng the
employees work; (iii) before the employer came to the decision to grant bonuses, it
had no lega responsihility to pay the appellant the said bonus of $120,000 or any part
thereof (during his reply to the Board' s question, the appdlant had adso agreed that
before the date of 18 August 2003, he was not entitled to the payment of $120,000
or any part thereof from his ex-employer).

3. Pursuant to section 11B of the RO, the assessableincome of theappd lant in the year
of assessment 2003/04 shall be the aggregate amount of income accruing to him from
al sources in that year of assessment; therefore, unless the appellant made an
application for relating back under section 11D of the IRO, the said bonus of
$120,000 should be included in the assessable income of the appellant in the year of
assessment 2003/04.

4. In the present case, the Board decided that section 11D was not applicable because
(&) the said lump sum payment was not granted upon the appelant’ s retirement from
or termination of hiscontract of employment (the date of payment of the said sum was
18 August 2003; and the date of the appdlant’ s resignation was 6 March 2004); (b)
no lump-sum payment of deferred pay or arrears of pay by Company B arose during
the year of assessment 2002/03.

5. After consdering dl thefact & evidence of this case and the submission made by both
parties, the Board came to a decision that the full lump sum payment of $120,000
(bonus) accrued to the appdlant in the year of assessment 2003/04 should be
included in his assessable income for that year of assessment. His clam for relaing
back was rejected.
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Appeal dismissed.

Taxpayer in person.
Chow Cheong Po and Poon So Chi for the Commissioner of Inland Revenue.
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