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Case No. D45/08

Profits tax — intention to purchase the property — whether or not the appellant could
successfully prove that his intention to purchase the property was for self-use or for his
parents’ residence — genuinely held, realistic and realizable intention. [Decision in Chinese]

Panel: Anthony Ho Yiu Wah (chairman), Andrea Fong and Edward Shen.

Date of hearing: 13 June 2008.
Date of decision: 29 December 2008.

The appellant claimed that his intention to purchase the property was for self-use and
for his parents’ residence. However, later he discovered that he could not satisfy the criteria
to apply for investment immigration to Hong Kong and he could not successfully commence
his business in Hong Kong. In addition, his wife’s tourist visa application was rejected.
Therefore, the appellant offered the property for sale after purchase and the property was
sold two months after the purchase of the property. The appellant objected to the profits tax
assessment on the profits from the sale of the property.

Held:

1. In this appeal case, the Board has to determine whether or not the appellant
could successfully prove that his intention at the time of acquisition was for
self-use or for his parents’ residence. The appellant’s stated intention at the
time of acquisition could not be fully accepted. Genuinely held, realistic and
realizable intention could be determined after considering all the evidences,
including what have been said and done by the relevant people (Simmons v
IRC [1980] 1 WLR 1196 and All Best Wishes I.td v Commissioner of Inland
Revenue 3 HKTC 750 followed).

2. The Board considered that the appellant could not successfully prove his
intention at the time of acquisition was for self-use or for his parents’ residence.
Therefore, the profits gained by the appellant from the sale of the property was
subjected to profits tax.

Appeal dismissed.
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Simmons v IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

Taxpayer represented by his tax representative.
Chan Wai Lin and Tsui Nin Mei for the Commissioner of Inland Revenue.
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‘Trading requires an intention to trade; normally the question to be asked is
whether this intention existed at the time of the acquisition of the asset. Was it
acquired with the intention of disposing it at a profit, or was it acquired as a
permanent investment?’
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‘The intention of the taxpayer, at the time of acquisition, and at the time when he
is holding the asset is undoubtedly of very great weight. And if the intention is on
the evidence, genuinely held, realistic and realizable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
was investing in it, then I agree. But as it is a question of fact, no single test can
produce the answer. In particular, the stated intention of the taxpayer cannot be
decisive and the actual intention can only be determined upon the whole of the

evidence.’
16. IR BIME R EF P RFFR OB A A F LN RMAZHER

FERARTR DR E TS BBABH EFHERBA A ERBALIY EE
FEHER? MEFABCAORREEE BYER L ARRERIZ > Hkoy  THeFoT
UNERGOEBLBEXEFAFRB(OEAMAZ YR BNIER Y BMBYF)
%o FITAEH R -

RIFAH

17. EIRAFEAEI2003F R AN EBEE T  BAGH ERBIEALEST S
B EFF o MBI BB ERBLRXEEMA - EHEEL AW ARRE » LIHFAR
HAEZAEMENFEMEEBYE - BB FERLLFAFRORRRA LFAG XS
—HEAWCRRERACRZELRY - A ACHE LM RMBEWEN » LHRABHEHEG
AE Tt ) T AL T BAFHOER] F AT ER 7

18. IHRARMABREHBEALAZARY  MITH AT AEANEBE ML EB
ME - FROFETALFRALLFXMFTRAGLHAB R F2002F55 EHEANIR]
BE o £BE  LAABEAM L FALERAARBHBATEME REET]
BIEIEIE R o BE > LIRAIN2002/03F2005/0638FHEHEN » A KR EYHYBFALA
28K » MAE2004/053 M EFEAK — KRB H A& o B o B T42002/03:8 % F F 4 H
BIEY TR THAATAARENIBERABN » LIFARED FEZLHEAGH
XLBBmEfH EBWE » AR FHBE T ERALZEYYE FAHEE XEBIETE
MR AEE  RIOFIREMERATE LR AR R A EYER -



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

19. RTEEEMBRERZRRRY » LHRARBEE RGOSR HFRERLR
BB EBWE - NEFHKEN2003FI0A18 TH T EABZEEAETE ¥ H
FEBHOHEAZEN IR AR AR NHE RRIFZRE R OSSR RERIE
KABERE —RFABRAEZNAE  LIRAREAREEENEERE A S HEF
CAs Ay B st M A 20044E3 148 B3TERE B B O YBEABM LR - 5 £
B A BEERAE TR A] - Hb > BIMRENLERABEB LYY B
A AT A AP R A AS 818 A -

20. ERAMEEBHER BN RFARERT BB BRBAKMKELAH
% BBROFEABBELLIRFARRLZAZLETRE BEEH AL —BARRG R
o bR AAF A By K 64 i B AR S8 9 (M) ¥ 00 % B4R 2005F4 A 15 B 40 - X3k
200545 A 17 B #3E R A4 LA > LA 1B 4 > BP20054E5A288 » B4 3TE:
HEEAABEFLEE) LHRARMRARKANEZWE » TARAAEMEMETEEBA
GMEEAE -

21. R AFEBABY EANAKBAE I EE L B BM AL 48 A EMA4+
HZBABMEAREGR  LIHRALSTHEZME - B T LHRABEBERF L K
FiZmEREMEL LB ER » R RAEAA AEMMA - B EJFRAHF2005
FS5A1TAKIE ALIBRCHHETEE - BB EFTHAML L EEHEMN R
AT

48 B E
22. WMk FE M BRARA ERAKRGERDEE  FABEBMENEE -

AR BE RS XBFERE - Bk ERA S B2 LT R SR M MATM -

23. AR SLBLE LRI 4R A SR o



