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Case No. D44/10

Salaries tax — home loan interest — sections 26E, 60(1) & 68(4) of Inland Revenue
Ordinance (‘IRO’). [Decision in Chinese]

Panel: Anthony So Chun Kung (chairman), Shirley Fu Mee Yuk and Wong Tin Yau Kelvin.

Date of hearing: 18 April 2008.
Date of decision: 10 March 2011.

The Appellant declared in the years of assessment of 2000/01 to 2004/05 that his
employer provided him with a place of residence, yet at the same time he used another
property (‘Property E’) as his place of residence to claim deductions of the loan interest in
respect of that property. The Inland Revenue Department considered that Property E was
not the Appellant’s principal place of residence and deductions of the home loan interest
should not be allowed. Accordingly, additional assessments were made in respect of the
Appellant’s salaries tax during the said years of assessment. The Appellant objected to the
additional assessments.

The Appellant was employed in a government department, and was allocated a
place of residence in the dormitory for married persons provided by that department (‘the
Dormitory’) during the years between 1994 and 2007. The department confirmed that both
the appellant and his spouse and children were permitted to reside in the Dormitory. On 30
May 2000, the Appellant declared in his tax return that Property E ‘had been emptied for a
long time and reserved for vacation use due to difficulties to have it leased or sold’. In the
same return, the Appellant declared that the Dormitory was the place of residence provided
by the employer, and he also changed his correspondence address to the Dormitory. In the
subsequent years of assessment of 2000/01 to 2004/05, the Appellant did not make any
change to the information regarding Property E and the Dormitory in his tax returns. In
addition, the consumption of water and electricity in Property E was quite little, while the
consumption of water was a hundred times and that of electricity many times greater in the
Dormitory than in Property E.

The Appellant claimed that due to work pressure, he had not used the Dormitory as
a place of residence since March 2000, and had instead stayed in Property E where he went
out early and came back late.

Held:

1. The expression ‘home loan interest’ defined in section 26E of the IRO only
applies in relation to a place of residence used by the taxpayer as a ‘home’.



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

Merely sleeping at the premises is not conclusive of residence. The question
is a question of fact and degree. (D108/02, IRBRD, vol 18, 45)

2. To claim a deduction of *home loan interest’, the relevant premises must be
the sole or primary place of residence of the taxpayer where he lives and
sleeps. (D8/04, IRBRD, vol 19, 111)

3. The Board refused to accept the Appellant’s assertions and decided that in
the years of assessment of 2000/01 to 2004/05, Property E was emptied by
the Appellant for vacation use and was not his principal place of residence,
the requirements under sections 26E(1) and 26E(9) of the IRO were not met,
and the Appellant was not allowed deductions of the home loan interest.

Appeal dismissed.
Cases referred to:

D108/02, IRBRD, vol 18, 45
D8/04, IRBRD, vol 19, 111

Taxpayer in person.
Chan Wai Lin and Wong Ki Fong Jenny for the Commissioner of Inland Revenue.
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...dn this regard only limited assistance is derived from the IRO
which defines ‘place of residence’ in section 26E(9) as being, in
relation to a person who has more than one place of residence, his
‘principal residence’. However, the statutory definition does not
answer the question as to what use must a person make of a
dwelling house for that use to properly be described as his place of
residence.
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6

16.  Assistance can be derived from section 26F itself which uses and
defines the expression ‘home loan interest’ and there is, therefore,
an implication that the concession only applies in relation to a
place of residence which is used as a ‘home’. That would also be
consistent with one of the meanings given to the phrase in Words
and Phrases, third edition which states that ‘the residence of a
person is by implication that person’s home, where at least he or
she has a sleeping apartment or shares one, although merely
sleeping on the premises is not conclusive of residence’. The
question is essentially one of fact and degree.
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To claim a deduction under section 26E(1), the Flat must not only be a

dwelling (it is), but it must be the Appellant’s sole or primary ‘place of
residence’, and ‘used’ by the Appellant as such (and during 1999/2000
on both counts it was not). The cases cited by both parties indicate that a
‘place of residence’ means the place where a person normally lives and
sleeps (see, for example, BR 12/76, IRBRD, vol 1, 218, D46/87, IRBRD,
vol 2, 447). During 1999/2000 the Appellant did not live in the Flat and
did not sleep there. It is true that he was prevented from so doing by his
former wife, but on no occasion did he actually reside in or occupy the
Flat (apart from visiting his children) and he had no access to his former
bedroom when physically present in the Flat with his children. As stated
in D108/02, IRBRD, vol 18, 45, a ‘place of residence’ within section 26E
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at least implies that the person has a sleeping apartment in the dwelling
or shares one. During 1999/2000 the Appellant had neither.
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