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Case No. D44/07

Profitstax — trade— sale and purchase of property — sections 14(1), 2(1), 15(1)(c), and 68(4) of
Inland Revenue Ordinance (‘ IRO’ ) [Decison in Chinesg)].

Pand: Chow Wa Shun (chairman), Albert To Tak Pui and William Tsui Hing Chuen

Date of hearing: 18 September 2007.
Date of decison: 13 February 2008.

The appdlant objected to the profits tax assessment in the year of assessment 2004/05.
The appdlant claimed her intention of acquiring Property A was for sdf-living, and therefore the
profits she obtained from selling Property A should not be charged for profits tax. The Deputy
Commissoner of the Inland Revenue Department issued a determination on 27 April 2007
determining that the appdlant’ s objection was invaid and maintaining the profits tax assessment in
the year of assessment 2004/05.

Theappellant acquired Property A from the devel oper at the price of HK$3,200,000, for
which he sgned the provisond sale and purchase agreement on 3 December 2002, and the formal
sdle and purchase agreement on 7 December. The occupation permit for Property A was issued
on 4 February 2004 and the appd lant executed the assgnment on 14 April. About two weeks
later, theappe lant signed the provisiona sae and purchase agreement for selling Property A at the
price of HK$4,110,000; he signed the forma sde and purchase agreement on 12 May, and
executed the assgnment on 3 June.

Asreveded from the financid arrangement by the appelant in acquiring Property A, he
actudly paid only 5% of the purchase price as down payment, and the balance was paid by afirst
mortgage provided by the bank and a second mortgage provided by the developer; moreover,
during thefirst 18 months of the purchase, theappellant did not need to pay any principa or interest
for the second mortgage, and did not need to pay any principa for the bank mortgage but only the
interest; in fact, the developer had paid monthly interest in the fixed sum of HK$4,666.67 to the
bank on behaf of the appelant. In these favourable circumstances, the appellant did not choose
Property A asher place of abode after the respective assgnment being executed, but sold Property
A about two weeks later before the expiry of the said 18 months period.

Hed:
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1.  The quedion for the Board to decide was whether the profits obtained by the
appellant from buying and selling Property A should be charged for profits tax
under section 14 of the IRO.

2. According to thejudgment by Lord Wilberforcein Liond Smmons Properties Ltd
(inliquidation) and Others v Commissioner of Inland Revenue (1980) 53 TC 461
at 491, trading requires an intention to trade; normaly the question to be asked is
whether this intention existed at the time of the acquigition of the assst. Was it
acquired with the intertion of digposing it a a profit, or was it acquired as a
permanent investment?

3. Theintention doesnot smply depend on asubjective clam, but shal be confirmed
by objective facts. According to the judgment of Mortimer Jin All Best Wishes
Limited v.Commissoner of Inland Revenue (1992) 3 HKTC 750 at 771, the
intention of the taxpayer, a the time of acquigtion, and at the time when he is
holding the asset is undoubtedly of very greet weight. And if theintention ison the
evidence, genuinely held, redigtic and redisable, and if dl the circumstances show
that & the time of the acquisition of the asst, the taxpayer wasinvesting in it, then
the asset isan investment. But asitisaquestion of fact, no single test can produce
the answer. In particular, the stated intention of the taxpayer cannot be decisve
and the actud intention can only be determined upon the whole of the evidence.
Indeed, decisons upon a person’ s intention are commonplace in the law. It is
probably themost litigated issue of dl. Intention can only bejudged by consdering
the whole of the surrounding circumstances, including things said and things done.
Things said a the time, before and after, and things done at the time, before and
after. Oftenitisrightly said thet actions speak louder than words.

4.  ‘Intention connotes an ability to carry it into effect. Ability indudes having
aUfficient capitd financidly. (D11/80, IRBRD, val 1, 374)

5. Theappdlant clamed that her intention for acquiring Property A wasfor sdlf-living.
However, the Board was of the view that the claimed intention by the appellant
wasin many ways contradictory to her conduct, and her evidence was also not sdif
explanatory; dthough the Board did not decide the truthfulness of her evidence,
obvioudy the appellant failed to discharge the burden of proof under the IRO.

6. TheBoardwasof theview that in buying and sdling Property A, the appellant had
undertaken an adventure in the nature of trade. As such, the interest paid by
developer on behdf of the appdlant was actudly subsdy or smilar financid
assstance received by the appelant in connection with her carrying on the
adventure in the nature of trade, and was income from such trade by reason of
section 15(1)(c) of the IRO.
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Appeal dismissed.
Casesreferred to:

Lione Smmons Properties Ltd (in liquidation) and Others v Commissioner of
Inland Revenue (1980) 53 TC 461

All Best Wishes Limited v Commissoner of Inland Revenue (1992) 3 HKTC 750

D11/80, IRBRD, val 1, 374

Taxpayer represented by his husband.
Wong Ki Fong and Yip Chi Yuenfor the Commissoner of Inland Revenue.
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14. 2

15. Lord Wilberforce Liond Simmons Propearties Ltd (in liquidation) and Others
v Commissioner of Inland Revenue (1980) 53 TC 461 491

‘ Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing it at a profit, or wasit acquired as a
permanent investment?’

16. Mortimer
J All Bes Wishes Limited v Commissioner of Inland Revenue (1992) 3HKTC 750 771

‘ The intention of the taxpayer, at the time of acquisition, and at the time when
heisholding the asset isundoubtedly of very great weight. And if the intention
is on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree. But asit is a question of fact, no
single test can produce the answer. In particular, the stated intention of the
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taxpayer cannot be decisive and the actual intention can only be determined
upon the whole of the evidence. Indeed, decisions upon a person’ s intention
arecommonplaceinthelaw. It is probably the most litigated issue of all. Itis
trite to say that intention can only be judged by considering the whole of the
surrounding circumstances, including things said and thingsdone. Thingssaid
at the time, before and after, and things done at the time, before and after.

Often it isrightly said that actions speak louder than words.’

D11/80, IRBRD, val 1, 374 379

““Intention” connotes an ability to carry it into effect.
It isidle to speak of “intention” if the person so intending did not have the
means to bring it about or had made no arrangement or taken any steps to
enable such intention to be implemented.’
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