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Case No. D43/07

Profits tax — trade — sde and purchase of property — sections 14(1), 2(1) and 68(4) of Inland
Revenue Ordinance (' IRO' ) [Decigon in Chinesg].

Pand: Anthony So Chun Kung (chairman), K L Alex Lauand Adrian Wong Koon Man.

Date of hearing: 26 October 2007.
Date of decison: 13 February 2008.

Mr A objected to his profits tax assessment in the year of assessment 2005/06 by the
Inland Revenue Department. Mr A claimed that the profits he obtained from the sale of Property H
should not be charged for profitstax. The Acting Deputy Commissoner of Inland Revenue issued
adetermination on 29 June 2007 rgjecting Mr A’ sobjection. Mr A being dissatisfied gppeded to
the Board of Review.

Mr A lived in Property G between 1997 and 25 May 2004. Between 25 May 2004 and
24 May 2006, he lived in Property L, which was a leased property; the lease provided that the
tenureshdl last for at least 24 months. While Mr A wasliving in Property L, he purchased Property
H on 18 February 2005 and sold it on 9 March 2005 obtaining net profits in the sum of
HK$223,175. Mr A damed that hisintention for buying Property H was for sdf-living.

Hed:

1.  Theundisputed fact in the present case was that Mr A obtained net profits in the
sum of HK$223,175 from the buying and sdling of Property H. What was
disputed was whether the net profits should be charged for profits tax.

2. According to section 14(1) of the IRO, any profits obtained from carrying on a
trade (excluding profits arisng from the sde of capital assets) shdl be charged for
profitstax. According to the interpretation in section 2(1) of the IRO, * trade
includes ‘ every adventure and concern in the nature of trade’ .

3.  Todeerminewhat wasatrade or an adventure and concern in the nature of trade,
one mugt investigate whether the intention &t the time of the acquigition of the asset
was for digposing of it a a profit or as a permanent investment (Liond Smmons
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Properties Ltd (in liquidation) and Others v . Commissoner of Inland Revenue
(1980) 53 TC 461).

4.  To determine whether the intention of acquigtion for an investment was for
disposing of it a a profit or as a permanent investment, one had to consder the
overdl circumstances to ensure the intention was genuindy held, redigic and
redizable; the vaue of the unilatera claim by the taxpayer, unlessit was confirmed
by objective facts, was limited (All Bet Wishes Limited v CIR (1992) 3
HKTC750).

5. Having undergone an overdl andysis of the whole evidence, the Board held that
Mr A could not discharge his burden of proof under section 68(4) of the IRO to
prove that his intention of acquiring Property H was for sdf-living.

Appeal dismissed.
Casesreferred to:
Lione Smmons Properties Ltd (in liquidation) and Others v Commissioner of
Inland Revenue (1980) 53 TC 461
All Best Wishes Limited v CIR (1992) 3 HKTC 750

Taxpayer represented by hiswife.
Chan Wai Y ee and Hui Chiu Po for the Commissioner of Inland Revenue.
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“ One must ask, first, what the Commissionerswererequired or entitled to find.
Trading requires an intention to trade: normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing of it at a profit, or wasit acquired as
a permanent investment? Often it is necessary to ask further questions. a
permanent investment may be sold in order to acquire another investment
thought to be more satisfactory; that does not involve an operation of trade,
whether the first investment is sold at a profit or at a loss.’

Mortimer, J All Bet WishesLimited v CIR (1992) 3HKTC750, 771 R2

77

‘ The intention of the taxpayer, at the time of acquisition, and at the time when
heisholding the asset is undoubtedly of very great weight. And if theintention
Is on the evidence, genuinely held, realistic and realizable, and if all the
circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree. But asit is a question of fact, no
single test can produce the answer. In particular, the stated intention of the
taxpayer cannot be decisive and the actual intention can only be determined
upon the whole of the evidence. Indeed, decisions upon a person’ s intention
are commonplacein thelaw. It isprobably the most litigated issue of all. Itis
trite to say that intention can only be judged by considering the whole of the
surrounding circumstances, including things said and things done. Things said
at the time, before and after, and things done at the time, before and after.
Often it isrightly said that actions speak louder than words.’
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