(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D41/10

Properties tax — personal assessment — whether the appellant a ‘permanent resident’ or
‘temporary resident” — whether the appellant to a certain degree habitually and normally
reside in Hong Kong — weight given to the appellant’s subjective intention — sections 5,
41(1), 41(4) and 68(4) of the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Albert T da Rosa, Jr (chairman), Leung Wai Keung Richard and Liu Man Kin.

Date of hearing: 17 December 2010.
Date of decision: 28 January 2011.

The appellant married Ms B in mainland China in October 2005. During the year
of assessment 2007/08, the appellant owned two properties as sole owner. The appellant
did not lodge his tax return for the year 2007/08 within the prescribed time limit, and the
Commissioner made an assessment of properties tax over the two properties. The appellant
objected to the assessment, and demanded them to be assessed by personal assessment.

The appellant subsequently lodged his tax return for the year of assessment
2007/08, stating that he rented out the two properties during the year 2007/08. He also
elected personal assessment with Ms B. The Commissioner, after making inquiry, decided
that the appellant and Ms B did not satisfy the requirement for personal assessment, and
further proposed a revised assessment to which the appellant refused to accept.

At the hearing before the Board, the appellant elected not to give evidence on oath
but chose to make unsworn submissions only.

Held:

1. Under section 5 of IRO, under otherwise specified, every owner of land
and/or building situated in Hong Kong was subject to properties tax. Under
section 41(1), a taxpayer could only elect personal assessment if he or she
satisfies the relevant requirements, including being a permanent or
temporary resident or (if he or she is married) his or her spouse being a
permanent or temporary resident. Section 41(4) further states that
‘permanent resident’ refers to a person ordinarily resides in Hong Kong; and
‘temporary resident’ refers to a person staying in Hong Kong for one or
multiple times for a duration of more than 180 days, or for one or multiple
times in 2 consecutive financial years (including the relevant financial year)
for a duration of more than 300 days.
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2. The meaning of a person ‘ordinarily resided’ at a place should be interpreted
according to its natural and ordinary meaning. It refers to a person, to a
certain degree, habitually and normally resides at a place, apart from
temporary or occasional absences of long or short duration. Further, it refers
to a person’s abode in a particular place or country which he has adopted
voluntarily and for settled purposes as part of the regular order of his life for
the time being, such purposes could be of long or short term. In determining
whether a person ordinarily resides at a particular place, his or her subjective
intention is of very limited probative value, and is only relevant in
determining whether he or she is voluntary or for other purposes. Whether a
person ordinarily resides at a place is a question of fact, and the issue
depends on the particular circumstances of each case. There must be
sufficient connection with the purpose of residing at a place in order for that
purpose to be regarded as a settled purpose. The aforesaid interpretation has
been adopted by the Board in many of its previous decisions (Reg v Barnet
London Borough Council, ex parte Shah [1983] 2 AC 309, Director of
Immigration v Ng Shun-loi [1987] HKLR 798, Prem Singh v Director of
Immigration [2003] 1 HKLRD 550, D37/02, IRBRD, vol 17, 677, D7/05,
(2005-06) IRBRD, vol 20, 262, D45/06, (2006-07) IRBRD, vol 21, 842,
D5/08, (2008-09) IRBRD, vol 23, 86, D4/09, (2009-10) IRBRD, vol 24, 365,
D24/09, (2009-10) IRBRD, vol 24, 532 considered).

3. The fact that the appellant had not given up Hong Kong as his ‘permanent’
place of residence did not mean that he “ordinarily resided’ in Hong Kong.
According to the record of the Immigration Department, the appellant and
Ms B only stayed in Hong Kong for 41 and 7 days during the year 2007/08
(and their duration of stay in the years before or after the year 2007/08 was
even shorter). It was therefore apparent that neither the appellant (nor Ms B)
ordinarily resided in Hong Kong. The appellant failed to discharge his
burden of proof that he (or Ms B) satisfied the requirement under section
41(1) of IRO (D5/08, (2008-09) IRBRD, vol 23, 86 considered).

4.  The wordings ‘permanent resident’” under section 41(1)(b) of IRO is
different from the wordings ‘Hong Kong permanent resident’ and ‘Hong
Kong Special Administrative Region permanent resident’. They concerned
different areas of law.

5.  The Board had suggested to amend the wordings ‘permanent resident’ in
section 41(1)(b) of IRO so that it could coincide with section 42B (D7/05,
(2005-06) IRBRD, vol 20, 262 considered).

Appeal dismissed.
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Taxpayer in person.
Wong Pui Ki, Chan Man On and Chan Sze Wai for the Commissioner of Inland Revenue.
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‘... I agree with Lord Denning M.R. that in their natural and ordinary meaning
the words mean “that the person must be habitually and normally resident here,
apart from temporary or occasional absences of long or short duration.” The
significance of the adverb “habitually” is that it recalls two necessary features
mentioned by Viscount Sumner in [Inland Revenue Commissioners v Lysaght
(1928) AC 234], namely residence adopted voluntarily and for settled
purposes.’

“Unless, therefore, it can be shown that the statutory framework or the legal

context in which the words are used requires a different meaning, I
unhesitatingly subscribe to the view that “ordinarily resident” refers to a man's
abode in a particular place or country which he has adopted voluntarily and
for settled purposes as part of the regular order of his life for the time being,
whether of short or of long duration.’
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12.

‘... I add also the definition given by Eveleigh, L.J. in the Court of Appeal (R. V.

Barnet London Borough Council, ex parte Nilish Shah [1982] 1 OB 688)
which seems to me, with respect, to put in very clear and simple language
precisely the same concept as Lord Scarman was later developing. Eveleigh,
L.J. says this:

“A person is resident where he resides. ... When is he ordinarily resident?
[ think that is when he resides there in the ordinary way. That must be
the meaning of the adverb. The expression is therefore contemplating
residence for the purposes of every day life. It is residence in the place
where a person lives and conducts his daily life in circumstances which
lead to the conclusion that he is living there as an ordinary member of
the community would live for all the purposes of his daily life.””’

Cons, V.-P.#£ Ng Shun-loi — £ ¥R 45 » A —BARL TR T BN X
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“... That argument, as I understand it, is inevitably predicated upon the

suggestion that ordinarily resident is a legal status which, having once been
acquired, remains with its possessor until he or she abandons it. In that
circumstance it would be a matter exclusively of his or her intention. With
every respect, the speech of Lord Scarman in R. v. Barnet London Borough
Council, ex parte Shah is emphatic that that is not the case. Intention plays a
very minor part in the determination of ordinary residence, being limited to
such light as it may shed upon the question of voluntary adoption or settled
purpose. Ultimately it is no more than a question of fact. Absence, enforced or
otherwise, will not necessarily disrupt a period of ordinary residence. The
Tribunal will have to consider the particular circumstances of each individual
case ...

13. 1 % — 7 £ 3718 % Prem Singh v Director of Immigration [2003] 1 HKLRD
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‘65. In Akbarali v Brent London Borough Council, ex p Shah [1983] 2 AC
309, Lord Scarman explains the ordinary and natural meaning of the

words “ordinary residence”. Adopting the approach in the tax cases

Levene v IRC [1928] AC 217 and IRC v Lysaght [1928] AC 234, his
Lordship (at p. 343) stated that the concept:

... refers to a man’s abode in a particular place or country which
he has adopted voluntarily and for settled purposes as part of the
regular order of his life for the time being, whether of short or of
long duration.

Elaborating on the term “settled purposes” Lord Scarman added (at
p.344):

The purpose may be one; or there may be several. It may be
specific or general. All that the law requires is that there is a
settled purpose. This is not to say that the “propositus” intends to
stay where he is indefinitely,; indeed his purpose, while settled,
may be for a limited period. Education, business or profession,
employment, health, family, or merely love of the place spring to
mind as common reasons for a choice of regular abode. And there
may well be many others. All that is necessary is that the purpose
of living where one does has a sufficient degree of continuity to be
properly described as settled.’
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