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Case No. D4/09

Property tax —ordinarily resident — allowances — sections 5, 5B, 41, 42, 60(1) and 68(4) of
the Inland Revenue Ordinance (‘IRO’). [Decision in Chinesg]

Panel: Anthony Ho Yiu Wah (chairman), Miu Liong Nelson and David Yip Sai On.

Date of hearing: 10 October 2008.
Date of decision: 27 April 2009.

The appellant objected to the property tax assessment for the years of assessment
2000/01 to 2002/03 raised on him. He contended that the allowances of his wife, children
and himself exceeded the rental he received from the property concerned in the relevant tax
years. Further, he paid $5,460 per month on mortgage. There wastherefore no need for him
to pay property tax. The appellant also pointed out that since the Revenue had previously
accepted his Tax Return — Individual for the years of assessment 2001/02 and 2002/03, it
should not retract from its promise. The appellant was all the time outside Hong Kong from
1 April 1999 to 22 March 2005. Hiswifelived in Mainland Chinafrom 1998 to 2003.

Held:

1. The Board holds the view that the appellant could not elect for persona
assessment. The appellant was not in Hong Kong during the years of
assessment 1999/2000 to 2003/04. Relying on the authorities on *ordinarily
resident’ the appellant did not ‘ ordinarily reside’ in Hong Kong and therefore
was not a“‘ permanent resident’, nor a‘temporary resident’ for the purpose of
section 41(4). Asthe wife of the appellant had been residing in China, and
the appellant did not adduce evidence to prove that she had resided in Hong
Kong for more than 180 days during the years of assessment 2000/01 to
2002/03, she was likewise not a ‘permanent resident’ nor a ‘temporary
resident’ for the purpose of section 41(4).

2. Thefactsof this case showed that the appellant’s mortgage payments for the
property concerned during the relevant years of assessment were much less
than $5,460 per month. Since the appellant could not elect for personal
assessment, his mortgage payment in respect of the property concerned,
regardless of the amount, could not be deducted from his income by way of
personal assessment.
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3. The Board does not accept the contention of the appellant that since the
Revenue had previously accepted his Tax Return — Individual for the years of
assessment 2001/02 and 2002/03, it should not retract from its promise.
Submitting correct returns is the fundamental duty of taxpayers. It is an
important factor in maintaining the efficient operation of the tax system in
Hong Kong. The Revenue relies on the ‘honour system’; they assess
chargeable tax based on the return submitted by the taxpayer and carry out
audit at a later stage. In the present case the assessor, based on the return
submitted by the appellant, accepted the appellant’s election for personal
assessment. Subsequently when it was discovered that the appellant was not
in Hong Kong from 1 April 1999 to 22 March 2005, the assessor raised on
the appellant property tax assessment. The correction made by the assessor
in the present case was proper and did not violate the provision of section
60(1).

Appeal dismissed.
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Tang Hing Kwan for the Commissioner of Inland Revenue.
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