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Case No. D4/08

Salariestax —whether sumsreceived from performance of persond serviceswastaxpayer’ sown
individua income or businessincome of her related companies— sections 9A(2), (3) and (4) of the
Inland Revenue Ordinance (‘IRO’). [Decison in Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Fong Ho Yin and Hung Ka Wai.

Date of hearing: 20 July 2007.
Date of decison: 9 April 2008.

The Appdlant was adirector and shareholder of Company C and adirector of Company

In 1997, Company C entered into a contract with Company B (the ‘1997 contract’).
Company C agreed to offer the services of the Appdlant to Company B, which involved playing
parts in televison programmes designated by Company B. During the term of the contract, if
Company C could not or refused to procure the Appel lant to offer her personal servicesin respect
of the desgnated programmesto Company B for three times, Company B had theright to terminate
the contract. Subsequently, in consideration of Company B agreeing to enter into the 1997
contract with Company C, the Appd lant gave an undertaking to Company B, guaranteeing that she
would discharge al the obligations under the 1997 contract.

In 1998, the Appelant entered into an agency contract with Company F. In 1999,
Company B and Company F entered into acontract (the * 1999 contract’) which was subgtantialy
the same asthe 1997 contract. Similarly, the Appellant gave an undertaking to Company B, which
was the same as the one she gave in 1997.

Inthefird rdlevant tax year, the Appdllant did not state any incomein her tax return. Inthe
second tax year, she stated a sum to be her income as adirector of Company D. For thesetwo tax
years, Company C and Company D claimed that the sumsrecelved from Company B in respect of
the Appdlant’ s services were their companies respective income.

The dispute between the Appellant and the Commissioner is whether those sums should
be treated as theincome of the Appellant or the businessincome of Company C and Company D.

Hdd:
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1. Section9A(3) of the RO stipulatessx conditions. The Appelant does not satisfy
the third and sixth conditions.

2.  The Appdlant enjoyed more freedom and autonomy in her working relaionship
with Company B than other employer-employeereationship. However, that does
not mean that the Appdlant issdf-employed. Under the 1997 contract and 1999
contract, the Appellant could only say ‘No’ a most threetimes. That indicatesthat
her freedom was limited. Therefore the Appellant does ot stisfy the third
condition under section 9A(3) of the IRO.

3. When determining whether a taxpayer is sdlf-employed or an employee, the
fundamentd test isthis: Isthat person performing the servicein busnesson hisown
account? If the answer is ‘No’, the person is an employee. Otherwise, he is
sf-employed. Contral is one of the consderations. But it is no longer the sole
determining factor. Factors which may be of importance include what degree of
respongbility for management he has, what degree of financid risk he takes,
whether he hires his own helpers and whether he provides his own equipment.
(Hal v Lorimer [1994] STC 23 distinguished; Lee Ting-sang v Chung Chi-keung
and another [1990] HKLR 794 and Market Investigations v Minister of Socid
Security [1969] 2 QB 173 applied.)

4.  TheAppdlant did not perform the servicesin business on her own account. While
she had relatively more freedom or autonomy when deciding whether to performin
aprogramme, such freedom or autonomy was till limited. Broadly spesking, the
Appdlant’ swork was in many respects subject to the supervison and control of
Company B. The Appdlant did not take part in any management role. Shedid not
have to hire other helpersto assst her performance. She did not have to bear any
financid risks

Appeal dismissed.

Casesreferred to:
Hal v Lorimer [1994] STC 23
Lee Ting-sang v Chung Chi-keung and another [1990] HKLR 794
Market Investigations v Minister of Socid Security [1969] 2 QB 173

Li Kin Hong Pius of Pius Consulting Limited for the taxpayer.
La Wing Man and Chan Wai Y ee for the Commissioner of Inland Revenue.
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“In order to decide whether a person carries on business on his own
account it isnecessary to consider many different aspects of that person’s
work activity. Thisisnot a mechanical exercise of running through items
on acheck list to seewhether they are present in, or absent from, a given
situation. The object of the exercise is to paint a picture from the
accumulation of detail. The overall effect can only be appreciated by
standing back from the detailed picture which has been painted, by
viewing it from a distance and by making an informed, considered,
gualitative appreciation of the whole. It isa matter of evaluation of the
overall effect of the detail, which is not necessarily the same as the sum
total of the individual details. Not all details are of equal weight or
importance in any given situation. The details may also vary in
importance from one situation to another.’

(d) Hal v Lorimer
Hal v Lorimer
Hal v Lorimer
16
15. LeeTing-sangv Chung
Chi-keung and another [1990] HKLR 794 Market Investigations v Minister of Socid

Security [1969] 2 QB 173

‘ Their Lordships agree with the Court of Appeal when they said that the matter
had never been better put than by Cooke, J. at pages 184 and 185 in Market
Investigations Ltd v Minister of Social Security[1969] 2 QB 173:

‘ This fundamental test to be applied isthis:
“Is the person who has engaged himself to perform these services
performing them as a person in business on his own account?’
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If the answer to that questionsis” Yes’ , then the contract isa contract for
services. If theanswer is“ No” , then the contract isa contract of service.
No exhaustive list has been compiled and perhaps no exhaustive list can
be compiled of the considerations which are relevant in determining that
question, nor can strict rules be laid down asto the relative weight which
the various considerations should carry in particular cases. The most
that can be said is that control will no doubt always have to be
considered, although it can no longer be regarded asthe sole determining
factor; and that factors which may be of importance are such matters as
whether the man performing the services provides his own equipment,
whether he hires his own helpers, what degree of financial risk he takes,
what degree of responsibility for investment and management he has, and
whether and how far he has an opportunity of profiting from sound
management in the performance of histask.’ (‘emphasisadded)
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