INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D4/03

Salaries tax — extendon of time — busy work schedule and oversight — section 66 of the Inland
Revenue Ordinance — whether income derived from employment of profit. [Decisgon in Chinese]

Pand: Anthony Ho Yiu Wah (chairman), Roger Leung Wa Man and Duffy Wong Chun Nam.

Date of hearing: 13 December 2002.
Date of decision: 16 April 2003.

The appelant raised objection to her salaries tax assessments for the years of assessment
1998/99 and 1999/2000. She claimed that the amount received from Company B was not income
derived from an employment and should not be chargeable to sdaries tax. The Commissioner
issued a determination on 28 June 2002 and was of the view that the income received by the
gppellant should be chargeable to salaries tax. The determination and related correspondence
were sent by registered mail to the gppellant’ s correspondence address on 28 June 2002 and they
werereceived by Company C on the appdlant’ s behaf on 29 June 2002. On 27 September 2002
the appellant gave notice of appea and the notice was received by the clerk to the Board on 30
September 2002. The appdlant explained that she had to leave Hong Kong regularly and would
normally only check her mail in periods of over amonth. Sheaso misunderstood the content of the
determination. She therefore asked for leave to extend the time for her apped.

Companies B and D were limited companies incorporated in Hong Kong and Ms E was
their president. Company B confirmed that it had employed the gppellant on a part time bass
between 18 November 1998 and 31 January 1999. The employment agreement was reached
between Ms E and the gppellant in Hong Kong. In February 1999, Ms E changed the gppellant’ s
employment to full time. On 28 February 1999 MsE, in aletter, offered the gppellant the post of
‘Director of Operations’. Accompanying the offer |etter were job description of the post and
employment agreement (including acceptance of employment and employee non-compete
agreement and confidentia information agreement). In the said documents it was mentioned many
times that the group considered the agppdlant a suitable candidate for the post and the words
‘employed’ and‘ employment’ etc were used. On 28 July 1999 Company B gave atermination of
employment tothe gppellant. Her employment as* Director of Operations’ of Companies B and D
ceased with immediate effect. The appellant was concurrently paid her sdariesfor the period 1 to
28 July 1999, payment in lieu of notice, year end bonus and seven days’ leave pay etc. The
appdlant agreed, upon receipt of the aforesaid sum, that she persondly would waive any cams
and abide by the employee non-compete agreement and confidentia information agreement. Inits
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employer’ s return of remuneration and pensions, Company B reported that the gppdlant was its

employee.

The gppdlant contended that the amount she received from Company B was not her
income but consultation fee which she had received on behaf of and subsequently handed over to
Company F, a Canadian company. The appellant submitted receipts issued by Company F but
there was no remittance record. The gppellant explained that Company F did not wish to receive
the fee by way of bank remittance. She would therefore receive the fee first and pay over the
amount in cash to representatives of Company F when they were passing through Hong Kong once
every two or three months.

Hed:

1.

Thekey wordsin section 66(1A) were ‘ prevented by illness or absence from Hong
Kong or other reasonable cause from giving notice of gpped in accordance with

subsection (1)(a)’ . Decided cases have established that the wording of the relevant
section was clear and redtrictive and taxpayers must satisfy the stringent tests before
subsection (1A) could become applicable. When the law provides atime limit for
gpped, taxpayers mugt follow strictly. Busy work schedule and not paying attention
to the content of relevant documents are not grounds for extensgion of the time limit
for giving notice of appedl. Firdly the appellant did not provide evidenceto establish
that within the one month period for giving notice of gpped (29 June 2002 to 29 July
2002) she had not read the determination. Further, the determination had been

correctly ddlivered to the correspondence address of the gppd lant and most of the
timeduring therelevant period shewasin Hong Kong. Her choicein not reading her
mail was an overdght which did not congtitute a reasonable cause for her delay in

giving notice of gpped.

Asthe Board has dismissed the gppellant’ s gpplication for an extenson of time, it
was not necessary for the Board to dedl with the appellant’ s substantive apped.
However, as the Board had actudly heard evidence and arguments from both
parties in respect of the nature of the amount received from Company B and
whether or not the same was income derived from an employment of profit, the
Board has decided to andyse the facts of this case. The agreement signed by the
appdlant in February 1999 included the usud terms of an employmernt contract: she
had to persondly render services, shewasgiven thetitle of * Director of Operations’,
she had definite scope of work, she had abasic monthly salary of $36,000, year end
bonus equivadent to two months’ sdary and two weeks of annud leave, she had to
giveonemonth snoticeif shewereto resign, and, she had to report to MsE and she
sgned thegroup’ s standard employment contract etc. Further, the appelant did not
have to provide her own equipment and tools or employ assstants. Companies B
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and D would fully reimburse dl the expenses incurred by the appdlant during her
execution of her duties. Based on the aforesaid, the Board holds the view that the
gopellant faled to discharge her burden of proof in establishing the amount she
received from Company B was not income derived from an employment of profit.
Even if the gppdlant were not late in giving the notice of gpped, or her goplication
for late apped had been granted, the Board would have dismissed the appdllant’s
appea and upheld the determination of the Commissoner.

Appeal dismissed.
Cases referred to:

D11/89, IRBRD, val 4, 230
D3/91, IRBRD, val 5, 537

Cheung Mée Fan for the Commissioner of Inland Revenue.
Taxpayer in person.
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