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Case No. D40/10

Salaries tax — whether appeal brought out of time — whether time to lodge an appeal be
extended — whether the appellant prevented by illness or absence from Hong Kong or other
reasonable cause from giving notice of appeal — sections 8 and 19 of the Interpretation and
General Clauses Ordinance (Cap 1) — sections 58 and 66(1A) of the Inland Revenue
Ordinance (‘IRO’) — dependent parent allowance — whether the appellant’s mother reached
the age of 60 during the relevant financial year — sections 2, 30(1) and 68(4) of IRO.
[Decision in Chinese]

Panel: Albert T da Rosa, Jr (chairman), Chris Mong Chan and Kenneth S Y Ng.

Date of hearing: 29 November 2010.
Date of decision: 21 January 2011.

The appellant objected to the Commissioner’s assessment of her salaries tax for the
year of assessment 2004/05. During the hearing before the Board, the appellant abandoned
her other grounds of appeal, and only sought to argue whether she should be given
dependent parent allowance for maintaining her mother. In the hearing, the appellant also
chose not to give evidence under oath and elected to make unsworn submissions only.

In respect of the maintaining of her mother, the appellant in her tax return for the
year of assessment 2004/05 only declared that her mother was born in 1945 whereas she
declared that her mother was born in September 1945 in her tax returns for the years of
assessment 2006/07 and 2007/08. The Commissioner refused to accept that the appellant’s
mother had reached the age of 60 during the year of assessment 2004/05. The appellant
argued that other organisations (e.g. Ocean Park and Social Welfare Department) had
accepted that her mother had reached the age of 60 at the time, and the Commissioner
should not seek to differ from them.

Further, the respondent alleged that whilst the Commissioner’s written
determination had been posted to the appellant at her usual address through registered mail
on 1 March 2010 and had reached the appellant on 3 March 2010 with receipt
acknowledged by the appellant’s father, the Commissioner only received the notice of
appeal on 8 June 2010, and the appeal was therefore brought out of time. The appellant
disagreed, alleging that she only received the Commissioner’s written determination
between early March and 8 March 2010.

Held:

Whether appeal brought out of time
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Under section 58 of the IRO, the word ‘notice’ included ‘the
Commissioner’s written determination” under section 66(1). Further,
‘served on a person’ did not require ‘service on a person personally’ but
would allow ‘serving on the person’ through being ‘served on a person
personally or by being delivered at, or sent by post to, his last known postal
address’ (D2/04, IRBRD, vol 19, 76 and D20/06, IRBRD, vol 21, 442
considered).

The relevant written determination was served on the appellant on 3 March
2010, and as a result the deadline for the appellant to lodge an appeal would
be on 3 April 2010. In any event, regardless of whether the written
determination was served on 3 March 2010 or 8 March 2010, the appellant
only lodged her notice of appeal after more than 1 month from the date of the
service of the written determination.

Whether time to lodge an appeal be extended

3.

In exercising the discretion under section 66(1A) of IRO, the Board had to
determine whether the appellant was ‘prevented by illness or absence from
Hong Kong or other reasonable cause from giving notice of appeal’. The
relevant provision was in clear terms and restrictive in nature, and could only
be applicable where there was strict compliance by the taxpayer (D11/89,
IRBRD, vol 4, 230 and D3/91, IRBRD, vol 5, 537 considered).

The appellant did not provide any evidence showing that she was prevented
by illness. According to the record, the appellant only left Hong Kong for 6
days during the 31-day statutory appeal period. It was not the case that the
appellant was ‘prevented’ from lodging her notice of appeal but her own
decision not to lodge a notice of appeal during the prescribed period. The
Board therefore dismissed the appellant’s request for extension of time to
lodge her notice of appeal.

Substantive appeal

5.

Pursuant to sections 2 and 30(1) of IRO, the appellant’s mother had to reach
the age of 60 at the year of assessment 2004/05 (before 31 March 2005) in
order for the appellant to enjoy the dependent parent allowance. The
manner/practice other organisations dispose of the matter did not affect the
respondent’s duty under IRO.

The appellant failed to discharge her burden of proof that her mother had
reached the age of 60 before 31 March 2005. Further, information provided
by the appellant under the risk of heavy penalty was more probative than her
unsworn submissions made at her own election at the hearing.
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Application refused.

Cases referred to:
D2/04, IRBRD, vol 19, 76
D20/06, IRBRD, vol 21, 442
D11/89, IRBRD, vol 4, 230
D3/91, IRBRD, vol 5, 537

Taxpayer in person.
Chan Wai Yee for the Commissioner of Inland Revenue.
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‘Thus, by virtue of section 10B(2) of the Interpretation and General Clauses

Ordinance, the words “1 month after the transmission to him under section
64(4) of the Commissioner’s written determination” in the English text are
presumed to mean the same as “EX H KA #”. The question is whether
those words mean that the intended appellant has one month from the date
when the process of transmission begins (i.e. when Commissioner dispatched
his determination), or whether he has the 1 month period after the process of
transmission has been completed. In our view, the latter meaning is more
consonant with the legislative intention. ... We should observe that the end of
the process of transmission does not depend upon whether the determination
has physically reached the recipient. The process of transmission would
normally end when the determination reaches the address that it was sent to.’
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