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Case No. D39/10

Salaries tax — source of income — double taxation — sections 8(1)(a), 8(1A)(b), 8(1B),
49(1), 50 and 68(4) of Inland Revenue Ordinance (‘IRO’); section 3 of Apportionment
Ordinance. [Decision in Chinese]

Panel: Albert T da Rosa, Jr (chairman), Fan Cheuk Hung and Erik Shum.

Date of hearing: 12 November 2010.
Date of decision: 21 January 2011.

The Appellant objected to the salaries tax assessment raised on him for the years of
assessment 2006/07 and 2007/08 by the Inland Revenue Department. The Appellant
claimed that during those two years of assessment, he had been employed and worked in the
Mainland, and therefore his income during the said period should not be taxable. However,
according to the Appellant’s employment document, the Appellant was actually appointed
as the Chief Financial Controller by Company C-Hong Kong, and was seconded to its
subsidiary in Guangzhou, Company C-China. But the Appellant took issue with the
employment document. The Appellant also claimed that his salaries were paid into his
mainland bank account, and Company C-China, as the tax withholding agent, withheld and
remitted his income tax according to mainland regulations. Moreover, the Appellant
enjoyed national holidays in the Mainland.

Held:

1.  The Appellant’s employment document clearly stated that he was appointed
as the Chief Financial Controller of Company C-Hong Kong; his work duties
were subject to agreement between Company C-Hong Kong and him;
Company C-Hong Kong was entitled to terminate his employment.
According to the employment document, the employer of the Appellant was
Company C-Hong Kong.

2. The Appellant’s employer Company C-Hong Kong was incorporated in
2002 in Hong Kong and operated its business in Hong Kong. After the
Appellant had signed on the employment document, he had to send back the
contract to Company C-Hong Kong before it became a binding agreement.
Therefore, the Appellant’s employment contract was executed in Hong
Kong. The employment document provided that the governing law of the
agreement was the laws of Hong Kong; accordingly, the employment
contract of the Appellant was enforced in Hong Kong.
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3. The other matters mentioned by the Appellant were not sufficient to
establish that there was an employment relationship between Company
C-China and him.

4. The number of days while the Appellant stayed in Hong Kong from Monday
to Friday during the years of assessment 2007/07 and 2007/08 was
respectively 143 and 94. There were some periods during which the
Appellant had continuingly stayed in Hong Kong for over 20 days. The
Board refused to accept the Appellant’s assertion that he did not provide
services in Hong Kong, and decided that the source of his income arose in or
derived from Hong Kong.

5. According to Section 2(1) of Article 3 of the Specification of Arrangements
(Arrangements with the Mainland of China for the Avoidance of Double
Taxation on Income) Order, Cap 112S (‘the Non-comprehensive
Arrangements’) or Section 1 of Article 14 of the Specification of
Arrangements (the Mainland of China) (Avoidance of Double Taxation and
the Prevention of Fiscal Evasion with respect to Taxes on Income) Order,
Cap 112AY (‘the Comprehensive Arrangements’) (which came into effect in
2006 and replaced the Non-Comprehensive Arrangements), the Appellant’s
salaries, wages and other similar remuneration, in respect of the employment
shall be taxable only in Hong Kong except those in respect of his services
rendered in the Mainland which was taxable there. Since the Appellant
rendered his services in both places during the period of his employment,
both places were entitled to impose tax; his income inevitably was subject to
the risk of double taxation in both places.

6.  According to Section 2 of Article 4 of the Non-Comprehensive
Arrangements or Section 2 of Article 21 of the Comprehensive
Arrangements, in respect of the Appellant’s income from services rendered
in the Mainland, the individual income tax paid in accordance with the
Non-Comprehensive Arrangements or the Comprehensive Arrangements in
the Mainland was allowed as a credit against Hong Kong tax imposed
against him. But the amount of credit should not exceed the amount of Hong
Kong tax in respect of that income computed in accordance with the IRO. In
other words, the tax credit was inapplicable to the Appellant’s income which
was not derived from his services rendered in the Mainland.

7. The Appellant’s income from his Hong Kong employment during the
relevant period of employment, whether paid by the Hong Kong employer or
the mainland organization, should all be included in the taxable income.
Owing to that he had paid individual income tax in the Mainland in respect
of his income from services rendered there, he could apply for exemption
from tax in respect of that portion of income under section 8(1A)(c) of the
IRO or elected to apply for tax credit under Article 4 of the
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Non-Comprehensive Arrangements or Article 21 of the Comprehensive
Arrangements.

8. In the determination of the Deputy Commissioner of Inland Revenue,
exemption from salaries tax was allowed under section 8(1A)(c) in respect
of the Appellant’s income from his services rendered in the Mainland during
the relevant period of employment. The relevant exemption formula as
compared with the tax credit formula was more advantageous to the
Appellant. The Appellant failed to discharge his onus under section 68(4) of
the IRO to prove that the assessment appealed against was excessive or
incorrect.

Appeal dismissed.

Cases referred to:
Commissioner of Inland Revenue v George Andrew Goepfert [1987] HKLR 888
Lee Hung Kwong v Commissioner of Inland Revenue [2005] 4 HKLRD 80
Commissioner of Inland Revenue v So Chak Kwong, Jack [2 HKTC 174]

Taxpayer in person.
Leung Wing Chi and Chan Siu Ying for the Commissioner of Inland Revenue.
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‘The grounds of my appeals are following:

(4) My employment contract was a PRC contract with a PRC corporation in

fact;

(B) My employment income was only derived and rendered outside Hong
Kong,

(C) The “written determination” from the Commissioner would prejudice
the spiritual of Tax Treaty “Arrangement between the Mainland of china
and the Hong Kong Special Administrative Region for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with respect to
Taxes on Income”, and therefore would be unfair and penalize the
taxpayer.’

11. fh £ S R 45 (R X BB 4%) -

‘The Commissioner has applied the time-basis apportionment and calculated
the tax payable should not be adequate in my case according to Gou Shui Fa
[2004] 97 (“Circular 977) [$7c Xt & R-2 £ 76 &) that remuneration of the
taxpayer was not exemption under the 183-day rule to relieve the taxpayer in
paying PRC tax unless remuneration to the taxpayer was not paid or borne by
any China entity, therefore the taxpayer who stayed in China less than 183 days
should still be subject to Individuals Income Tax from whose first day of service

in China ...’
200547 R4 8 ¢y X #
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20.1. ‘[C 3 — % #] is pleased to offer you the position of Financial
Controller of [C » 3 — % #], on the terms set forth in this letter
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agreement (this “Agreement”). The effective date is your start date,
which is August 10, 2005.”

"[C 3] - FAIRAEB AW BRMLE (R 3k ) RI 653088 R E

1E[C 22 3] — A PB4 & - AR AY A2 B I AR ATR B HA
Bp 200548 A 10 8 - |

20.2. 1. Duties and Responsibilities
During the term of your employment, you will be the Financial
Controller of [C 2~ 3] — % #] and seconded to our subsidiary [C

/3] — % B ] in Guangzhou with the responsibilities set forth on

Exhibit A and as otherwise mutually agreed between you and [C
AR O

"l BB REE
BB - RAFHE[C 28] - FE]MFAE - I
AT RV RN BB A 8 [C 8] — P B - AREYEK
TORINF A A AREREGRE[C 3] - FE]E
7 & e A BAE o

20.3. ‘4. At-Will Employment
Your employment at [C 2 3] — % #] is “at will.” This means that
if you accept this offer of employment from [C 3] — & #], [C
/&) — F #&] may terminate your employment without liability for
any reason at any time, with or without cause, subject to the terms
of this agreement and the notice and other requirements of
applicable law.’
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20.4. ‘8.  Governing Law
This Agreement shall be governed by, and construed in
accordance with, the laws of [Hong Kong] applicable to
agreements made and to be performed in [Hong Kong], and may
only be amended by a writing signed by both you and [C /3] — &

]’
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20.5. “10. Entire Agreement
This Agreement and the exhibits attached hereto express the entire
understanding of the parties hereto and replace all prior
agreements, understandings, representations or warranties relating
to the subject matter hereof.’
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20.6. “If the foregoing correctly sets forth your understanding on the subject
matter hereof, kindly sign and return to [C /x5 — % #] the enclosed
copy hereof, which will thereupon be become our binding agreement.’
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31. £ Commissioner of Inland Revenue v George Andrew Goepfert [1987] HKLR
888 —% ¥ - MacDougall 2B £33 5 RRB KR L B @ FIRE - WBRA R
ITHESIANERBAABBEMAEG Y%  RETIERL :

31.1. ‘It follows that the place where the services are rendered is not relevant
to the enquiry under section 8(1) as to whether income arises in or is
derived from Hong Kong from any employment. It should therefore be
completely ignored.’

P ol » BT FEPEIRTS » B2 8(1) 15 T 1 & 1 T1EAT RN B A T3¢
BABRELBIZE BHEGE L LEE - BH - XD TFERE -

31.2. ‘Specifically, it is necessary to look for the place where the income really
comes to the employee, that is to say, where the source of income, the
employment, is located. As Sir Wilfred Greene said, regard must first be
had to the contract of employment.’

P B eEH TR ESEIFN B G I5 BN B RIR(R T
1£) 69 B7 7 #s o — 4w Sir Wilfred Greene Br3i + & s B # & 69 & 1E 14
# ey
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31.3. (c)

31.4. (d)

‘Having stated what I consider to be the proper test to be applied
in determining for the purpose of sec. 8(1) whether income arises
in or is derived from Hong Kong from employment, the position
may, in my view, be summarised as follows.

If during a year of assessment, a person’s income falls within the
basic charge to salaries tax under section 8(1), his entire salary is
subject to salaries tax wherever his services may have been
rendered, subject only to the so called “60 days rule” that
operates when the taxpayer can claim relief by way of exemption
under section 8(14)(b) as read with section 8(1B). Thus, once
income is caught by section 8(1) there is no provision for
apportionment.

I hasten to add, however, that the “60 days rule” does not apply to
the income derived from services rendered by those persons who,
by the operation of section 8(14)(b)(i) are excluded from enjoying
the benefit conferred by section 8(14)(b)(ii) as read with section
8(1B).’

P#t#E S(DHFEmE » B3 RETIEANERTH EAELKIEE
B ORI H B R EEBIERIE T F by B T X
PR Ao T o

#— MR FELEA »+ (EITABIN G B 5 8(1) 169 5 REH
FE - T bk HE I FRBEIRTF -+ 159 22 77 B I BG #7 1
BRI E - 1BARLATE T60 XA 5 FIARIR » BPAIFA
TIRIEE S(1A)(b) HEF] # S(1B) 1k # 3585 £ © Bk » —EAL
B FES() 1k FE ] - BRF T IEH H e HE -

i o F B iR 7 69 & 0 213 B 8(1A)(D)(i) 1, 6936 4T - T FE
JEFZE 8(1A)(b)(ii) 14 R % S(1B) fr 2 7 69 E & 69 A 4 + 7 60
AR g TG FE NI BIRTF T E A GINE -

‘On the other hand, if a person, whose income does not fall within
the basic charge to salaries tax under section 8(1), derives income
from employment in respect of which he rendered services in Hong
Kong, only that income derived from the services he actually
rendered in Hong Kong is chargeable to salaries tax. Again, this
is subject to the “60 days rule”.’
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32. &%k To & # Lee Hung Kwong v Commissioner of Inland
Revenue [2005] 4 HKLRD 80 — £ ¥+ % & B AT #k 32 oh E R M-3R B F 24 Bda ) -

‘In Bray & Another v Colenbrander & Another, after reviewing the earlier
authorities, Lord Normand concluded ...

‘The House of Lords ... in Foulsham v Pickles have definitely decided that
in the case of an employment the locality of the source of income is not
the place where the activities of the employee are exercised but the place
either where the contract for payment is deemed to have a locality or
where the payments for the employment are made, which may mean the
same thing.’

Thus, where the source of income is from an employment, the locality of the
source of income is the place where the contract for payment is deemed to have
a locality. By “contract for payment”, Lord Normand must mean the contract
of employment based on which the employee earned his payment and not
necessarily the place where the payments are made. The place of payment is of
course an important indicator of the locality of the contract and is prima facie
the locality of the contract. But it is not conclusive: see for example Bennett v
Marshall. If an employee enters into a contract of employment in Hong Kong
with an employer resident in Hong Kong but had his salary paid into his Swiss
bank account, it can hardly be doubted that the locality of his contract is in
Hong Kong. His income is from a Hong Kong source. In most cases, the place
of payment is the locality of the contract. That must be why Lord Normand said
that the two may mean the same thing, but not that the two mean the same
thing.’

"' # Bray & Another v Colenbrander& Another — % ¥ + # [ B5 -7 5] 6921255
Zs#% » Lord Normand 385 +--...

T _F2%7E -+ Foulsham v Pickles — £ # + C AR EHHE + 32 1E
TAEmE  NBRBIAHIE TR R TIE69365 - AR D T 1
KGR g 89HEEE o 2 AN BT AR B9 - 2 P75 59 46 T
GEFE] ° 4

Bl » 5o RN B b6) KRR — BTN N ERIBITHEHGEERRZT
AL 4 6958 o Lord Normand # U f1#6-%) 5 — 325 B#H=Z
BRIFAFHBIBEEEF » T R — ERIEHBIIE T o FH o A EH
K E Gy — 1] F BIEAE o £ B E R R A (25 R A AN
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