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Case No. D38/09

Property tax — consideration — rent — whether apportionment of rent under the lease into
rent and charges effective — section 68(4) of the Inland Revenue Ordinance (‘IRO’).
[Decision in Chinese]

Deductions — deductions allowed — whether actual expenses deductible — sections 5 and 5B
of the IRO

Deposit under a lease — whether constitute consideration under the IRO
Panel: Chow Wai Shun (chairman), Emmanuel C C Kao and Lam Ting Kwok Paul.

Date of hearing: 19 May 2009.
Date of decision: 17 November 2009.

The appellant rented the majority of property B (‘the Property’) to some tenants. A
provisional lease signed between the appellant and the tenants stated that the rent would be
$5,000 (inclusive of management fee and $200 electricity charges). A deposit representing
2 months’ rent and 1 month’s rent would be payable in advance. A formal lease was then
signed between the appellant and the tenants. In the formal lease, the rent was also stated as
$5,000 per month. A term of the formal lease further broke down the $5,000 into ‘actual’
rent of $1,098, and a number of utilities and facilities charges. The amount of deposit
required was repeated. The appellant claimed that the tenants defaulted on payment after
paying the deposit and the rent for the first month, i.e. $15,000 in total. The assessor
computed the property tax payable to be $736, by deducting the $15,000 received with the
management fees and rates. The assessor revised the payable tax to $1,812 on the
appellant’s objection and submission of further evidence. The appellant appealed against
the assessor’s revised assessment, claiming that it was wrong to adopt $5,000 but not $1,098
as the rental income of the Property each month. The appellant further argued that it was
wrong for the assessor not to take into account the expenses incurred by him as a result of
the tenants’ default, and that $10,000 out of $15,000 he received was only the deposit under
the formal lease.

Held:

1. The assessor was correct to take $5,000 as the rent for the Property each
month. ‘Consideration’ for property tax purpose may be reduced if the money
received for letting premises can be apportioned into rent for the premises and
other items. However, the evidence submitted by the appellant indicated that
he treated the whole of $5,000 as the rent for the Property, and did not
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apportion any of that amount as utilities and facilities charges. The appellant
has not discharged his burden of proof under section 68(4) of the IRO to show
that he received a lesser amount of rent.

Obiter, even if it was accepted that consideration paid for the Property was
reduced as a result of the apportionment of the $5,000 into rent and other
charges in the formal lease, the appellant would still need to pay tax on the
apportioned utilities and facilities charges assessable under section 15(1)(d)
of the IRO (Willoughby and Halkyard, Encyclopaedia of Hong Kong
Taxation, vol 111, section I, paragraph 2209 considered).

2. According to sections 5 and 5B of the IRO, the assessor was correct to only
deduct the rates payable on the Property from the rent received. The
Appellant was also given a 20% reduction of the rent as mandated by the IRO.
Irrespective of the actual expenses incurred by the appellant, the IRO only
allows the above deductions to be made on his rental income (D17/02,
IRBRD, vol 17, 48; D71/02, IRBRD, vol 17, 943 applied).

3. Although $10,000 of the $15,000 received by the appellant was the deposit of
the formal lease, the appellant used it to reduce the amount of outstanding rent
payable by the tenants. Therefore, the deposit was turned into rental income
on default by the tenants.

4.  Therefore, the appeal was dismissed and the revised assessment was
confirmed.

Appeal dismissed.
Cases referred to:
D17/02, IRBRD, vol 17, 48
D71/02, IRBRD, vol 17, 943
D12/93, IRBRD, vol 8, 147
D36/08, (2008-09) IRBRD, vol 23, 704

Taxpayer in person.
Chan Wai Lin and Chan Man On for the Commissioner of Inland Revenue.
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‘We are of the view that these statutory provisions are clear. In computing her
liability for property tax, the Appellant is only entitled to deduct two items from
the rents which she received in respect of Shop 1 and Shop 2. The first item of
deduction is the rates in respect of those premises. The second item of deduction
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is the statutory allowance at 20% of the rental after deduction of the rates. She is
not entitled to any other deduction in computing her liability.’
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‘7. - - - Thelegislature has, in its wisdom, decided that an annual deduction
of 20% should be given for “repairs and outgoings™. That must of course
include any cost of repair of the building that the owner may have to
contribute. The fact that the taxpayer may have incurred over 20% of his
rental income on repair is neither here nor there. Nor would it matter if in
some years the owner did not have to spend anything on repairs or had to
incur any amount way below the 20% allowed. The IRO has made it plain
that a flat rate of 20% should be deduced per annum. ...’
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* one bed, major (cabinet) with set in wardrobe,

e five writing desks, one big table with four Italian leather
chairs & four other chairs,

e two rose wood cabinets,
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one tin plat (cabinet),

one TV set and one VCD player,

one refrigerator, one micro oven,

one photo copying machine,

three telephone sets and one typewriter;
three air conditioners

two aluminum ladders

one drinking water pump

one Italian Taipan Chair

Other lighting and fixture facilities.
Broadband service provided by [C & 3f.75] Net work.
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‘If the rent is apportioned between that payable for the premises and reserved as
rent and that payable in respect of the use of furniture it would seem that the
““consideration” for property tax purposes would be reduced.’
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‘... [T]he sum payable for the furniture would be caught by section 15(1)(d) as a
sum ““received by or accrued to a person by way of hire, rental or similar
charges for the use of movable property” and be deemed a receipt arising in
Hong Kong from a trade, profession or business carried on in Hong Kong.
Furthermore, in the event of failure by the tenant to pay, the landlord would not
have the special rights of recovery given to a landlord in respect of sums
reserved as rent.’
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