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Case No. D38/07

Salaries Tax — fredance artiste — whether sdlf-employed or under employment — deduction of
outgoings and expenditure ca culated at a percentage of income earned - sections 70A and 68(4) of
Inland Revenue Ordinance (' IRO" ) [Decison in Chinesg]

Pand: Chow Wai Shun (chairman), Patrick Ho Pak Ta and Benny Kwok Ka Bun.

Date of hearing: 30 August 2007.

Date of decison: 4 January 2008.

The gppdllant was afredance artiste. He contended that hisincome should be subject to
profitstax instead of salariestax assessment. Hefurther contended that instead of at 10%, IRD had
agreed to his deduction of outgoings and expenditure be caculated at 30% of hisincome earned.

The appellant objected to the assessor’ s

- refusal to correct the sdlaries tax assessments for the years of assessment 1996/97
to 1999/2000;

- sdaries tax assessments for the years of assessment 2000/01, 2001/02 and
2003/04; and

- profits tax assessment for the year of assessment 2001/02.

Hed:

In respect of the application to correct the salaries tax assessments for the years of
assessment 1996/97 to 1999/2000

1. Thesdariestax assessment for 1996/97 which had been agreed to by the IRD and
the gppellant shdl be find and conclusve for dl purposes in accordance with
section 70 of the IRO.

2. Asthegppdlant did not lodge any valid objection or apped within the time limit
againg the assessments made for the years of assessment 1997/98,1998/99 and
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1999/2000, such assessments shdl be find and conclusve for al purposesin
accordance with section 70 of the IRO.

3. Section 70A(1) is not gpplicable as the tax returns for the years of assessment
1996/97 to 1999/2000 submitted by the gppellant contain no error within the
meaning of section 70A of the IRO which would dso qudify as a non-arithmetic
mistake incorrectly done through ignorance or inadvertence.

In respect of the objection to the assessments for the years of assessment 2000/01,
2001/02 and 2003/04

4.  Whether the gppellant was self-employed or under employment would make no
differenceto thisapped. Evenif there could be any rdationship, the Board would
hold that the appellant was under employment.

5. In respect of the deduction of outgoings and expenditure allowed and calculated at
10% of the income earned, the gppellant never submits any ligt of expenditure
details, analysis or supporting documentation to the IRD. As such, the Board was
of the view that the appe lant failed hisburden of proof under section 68(4) that the
actud outgoingsand expenditure heincurred for the income earned were in excess
of the dlowed 10% for the relevant years of assessment.

Appeal dismissed.
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11. Extramoney Limited v Commissoner of Inland Revenue [1997] 2 HKC 38
( )
‘ 70A ( 277 ) “ ”
70A
70A ’

‘ (F)or the purpose of s 70A, the meaning of“ error” given in the Oxford English
Dictionary (p 277) would be appropriate, that is, “ something incorrectly done
through ignorance or inadvertence; amistake.” | do not think that a deliberate
act in the sense of a conscientious choice of one out of two or more courses
which subseguently turns out to be less than advantageous or which does not
give the desired effect as previously hoped for can be regarded as an error
within s 70A.

Where a taxpayer had deliberately and conscientiously made a decision to
attribute a certain item, be it an item of profit or expenditure, in the tax return
to be submitted to the assessor for assessment, if he subsequently changes his
mind, that certainly cannot be an error within the meaning of s.70A of the
Ordinance.’
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26. Lee Ting-sang v Chung Chi-keung and another [1990]
HKLR 794 Market Investigations v Minister of Socia Security [1969] 2 QB 173

‘Their Lordships agree with the Court of Appeal when they said that the matter
had never been better put than by Cooke, J. at pages 184 and 185 in Market
Investigations Ltd v. Minister of Social Security [1969] 2 QB 173:

“This fundamental test to be applied isthis:

‘Is the person who has engaged himself to perform these services
performing them as a person in business on his own account?’

If the answer to that question is* Yes' , then the contract is a contract for
services. If theanswer is* No' , then the contract isa contract of service.
No exhaustive list has been compiled and perhaps no exhaustive list can
be compiled of the considerations which are relevant in determining that
question, nor can strict rules be laid down asto the relative weight which
the various considerations should carry in particular cases. The most
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that can be said isthat control will no doubt always have to be considered,
although it can no longer be regarded as the sole determining factor; and
that factors which may be of importance are such matters as whether the
man performing the services provides his own equipment, whether he
hires his own helpers, what degree of financial risk he takes, what degree
of responsibility for investment and management he has, and whether
and how far he has an opportunity of profiting from sound management
in the performance of histask.”’

Hall v Lorimer [1994] STC 23

“ In order to decide whether a person carries on business on hisown account it is
necessary to consider many different aspects of that person’ s work activity.
Thisisnot a mechanical exercise of running through items on a check list to see
whether they are present in, or absent from, a given situation. The object of the
exerciseisto paint a picturefromthe accumulation of detail. The overall effect
can only be appreciated by standing back from the detailed picture which has
been painted, by viewing it from a distance and by making an informed,
considered, qualitative appreciation of thewhole. Itisa matter of evaluation of
the overall effect of the detail, which is not necessarily the same as the sumtotal
of theindividual details. Not all detailsare of equal weight or importancein any
given situation. The details may also vary in importance from one situation to
another.’
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2002 2004
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