INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D37/02

Property tax — persona assessment — whether or not the appellant was permanent resident or
temporary resdent — sections 41 and 60 of the Inland Revenue Ordinance (* IRO’ ). [Decisonin
Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Henry Lau King Chiu and Kenneth Leung Kai Cheong.

Date of hearing: 19 April 2002.
Date of decison: 23 July 2002.

The appellant reported al his rental incomes from the years of assessment 1994/95 to
1997/98. As the appellant eected personad assessmert, the Commissioner did not raise any
property tax on him. On review of the tax returns, the assessor discovered that the appellant and
hiswife had declared inther tax returnsthat they had not ordinarily resded in Hong Kong or stayed
in Hong Kong for more than 180 days during the relevant years. As aresult, the gppellant and his
wife did not fulfill the requirements for persond assessment. The assessor thereby dismissed the
persond assessment and raised property tax on the appe lant.

The gppellant objected and pointed out that if the Inland Revenue Department (* IRD’ ) had
rglected his application for persona assessment at the time when he first made the gpplication, he
might take some remedia measures againg the problem. The gppellant was misrepresented by the
IRD for thelong time dday in rgecting his gpplication. Moreover, athough he had emigrated to
Audrdia, he had not sold out his properties in Hong Kong and up to this moment, he dill
conddered Hong Kong as his home.

Hdd:

1.  Theappdlant and hiswifedid not ordinarily residein Hong K ong andthroughout the
years of assessment they had not stayed in Hong Kong for more than 180 days.
Evenin every two consecutive years, they each had not stayed in Hong Kong for
more than 300 days. Therefore they were not the permanent residents or the
temporary residentswithin the meaning of section 41 of theIRO. They did not fufill
the requirements for gpplying personal assessment.

2. Although the assessor had ered in conddering that the gopdlant fulfilled the
requirements for personal assessment, once such mistake was discovered on
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review, it was appropriate for the assessor to correct it in accordance with the fact
and without contravening section 60 of the IRO.

3.  Thecompletionof tax returnswasthefirst step of al tax assessments. The guiddine
accompanying the tax return has clearly dated the definitions of ‘ permanent
resdent’” and ‘ temporary resdent’ . The appdlant ill applied for persond
assessment where he was not qudified for such.  The gppdlant was in fact the
source of the problem. The gppellant committed the mistake first but ill kept
accusing othersof the dday in discovering hismistake. Such manner of theappdlant
seemsto the Board that was smply a kind of “ bullying' .

4.  The gppdlant hasfailed to discharge his burden of proving that he and his wife had

fulfilled the requirements in making an gpplication for persond assessment to
cdculate the amount of tax payable in relevant years of assessment.

Appeal dismissed.

Leung Wing Chi for the Commissioner of Inland Revenue.
Taxpayer in absentia.
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1997
1993 4 1 1999 3 31
1993/94 2-4-1993 2
(1-4-1993 )
17-4-1993 | 23-7-1993 98 100
1996/97 | 14-1-1997 | 13-2-1997 31 31
1998/99 | 18-6-1998 | 7-7-1998 20 20
1993/94 2-4-1993 2
(1-4-1993 )
17-4-1993 | 23-7-1993 98
17-9-1993 | 29-9-1993 13
17-10-1993 | 29-10-1993 13
23-3-1994 9 135
( 31-3-1994)
1994/95 14-3-1994 13 13
(1-4-1994 )
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