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Case No. D36/12

Appeal — time limit — whether appellant appealed out of time — whether appellant can ask
the Board to extend the time limit because of illness or absence from Hong Kong - Inland
Revenue Ordinance (‘the Ordinance’) section 66(1A). [Decision in Chinese]

Profits tax — relief — provident fund — whether appellant was self-employed — whether
provident fund could be deemed to be long service payment for relief from tax — whether
deductions could be made to provident fund because the appellant was an insurance agent —
Departmental Interpretation and Practice Notes No 33 ‘Insurance Agents’. [Decision in
Chinese]

Panel: Cissy K S Lam (chairman), Wendy Wan Yee Ng and Pang Melissa Kaye.

Dates of hearing: 24 May and 10 July 2012.
Date of decision: 6 November 2012.

The Appellant was an agent of an insurance company starting from 1989 up to
2010. When she terminated as an agent, the insurance company paid her a sum of $613,798,
representing the insurance company’s contribution for the Appellant under the company’s
insurance salespersons provident fund scheme. The Appellant argued that the provident
fund should be relieved from tax because it was her long service payment. The assessor
included the provident fund in the Appellant’s profits. The Appellant objected to the
assessment, but the Deputy Commissioner of Inland Revenue confirmed the same in the
Determination dated 25 November 2011, which was received by the Appellant by registered
mail the following day. The Appellant submit her Notice of Appeal dated
26 December 2011 to the Board on 3 January 2012.

Held:

1.  The Appellant submitted her Notice of Appeal out of time, because she did
not raise her appeal within 1 month of receiving the Determination by the
Deputy Commissioner. Although she suffered an illness, and left Hong
Kong for treatment for a short period of time after she received the
Determination, the Appellant’s letters showed that she already prepared the
appeal documents within the time limit for appeal. The Appellant could not
explain why she could not submit the Notice of Appeal to the Board within
time. Since the Appellant could not prove that she was prevented by her
illness or medical condition to give the Notice of Appeal to the Board within
time, she failed to prove that the Board could extend the time limit for appeal
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under section 66(1A) of the Ordinance. The Board did not have discretion to
extend the time for appeal for situations outside section 66(1A).

2. The Appellant was self-employed, and was not the employee of the insurance
company. The Board considered that (i) the contracts signed by the
Appellant and the insurance company stated that there was no
employer/employee relationship between them; (ii) the insurance company
treated her as a non-employee, and invited her to join the provident fund
scheme established for non-employees; (iii) she always contributed to
Mandatory Provident Fund (‘“MPF’) as a self-employed person; (iv) she was
responsible for her own loss and profit whilst she worked at the insurance
company; (v) she reported for profits tax by claiming to run a company solely
in her tax returns; (vi) she always reported for profits tax rather than salaries
tax; and (vii) she twice objected to the Commissioner assessing her with
salaries tax, and it could be concluded without doubt that the Appellant was a
self-employed person (Leung Suk Fong Pegay v The Prudential Assurance
Co Ltd [2011] 5 HKC 592, [2012] 1 HKLRD 168; AXA China Region
Insurance Co Ltd v Pacific Century Insurance Co Ltd [2003] 3 HKC 1;
Massey v Crown Life Insurance Co [1978] 2 All ER 576 referred).

3. The Inland Revenue Department’s policy of granting long service payment
relief from salaries tax only applies to payments calculated and made
according to the Employment Ordinance (Cap 57). Obviously, the provident
fund received by the Appellant did not satisfy this requirement. Also,
according to Part Il of the Ordinance, the rule that any payments received
according to the rules by a taxpayer under any Recognized Occupational
Retirement or MPF Schemes would be relieved from the taxpayer’s income
did not apply to assessments of profits tax.

4. The Inland Revenue Department once adopted the proposal of applying 1/3
deductions for expenses for insurance agents as a contingency measure,
because of the special circumstances prevalent at that time. According to the
Departmental Interpretation and Practice Note No 33 ‘Insurance Agents’
(June 1998 edition), this proposal did not apply after the 1995/96 years of
assessment.  From then on, all self-employed insurance agents must
accurately report and prove actual expenses according to the law. The
Appellant failed to prove that there ought to be any deductions from the
provident fund for any actual expenses she incurred. Therefore, the alleged
1/3 deductions should not be accepted.

Appeal dismissed.
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Cases referred to:

Leung Suk Fong Peggy v The Prudential Assurance Co Ltd [2011] 5 HKC 592

AXA China Region Insurance Co Ltd v Pacific Century Insurance Co Ltd [2003] 3
HKC 1

Massey v Crown Life Insurance Co [1978] 2 All ER 576

Taxpayer in person.
Yu Wai Lim, Leung Kin Wa and Wong Pui Ki for the Commissioner of Inland Revenue.
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