(2006-07) VOLUME 21 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D35/06

Case stated—question of law — section 69(1) of the Inland Revenue Ordinance (‘IRO’) [Decision
in Chinesg].

Pand: Anthony Ho Yiu Wah (chairman), John C Poon and Lily Yew.

Stated Case, No hearing.
Date of decison: 12 July 2006.

The taxpayer objected to the decison of the Board and pursuant to section 69(1) of the
IRO applied to the Board to have his case stated for the opinion of the Court of First Instance. The
taxpayer contended that the Board had not considered his evidence, did not fully consder the
reasonsfor his sae of the property and the specia circumstances of his case againgt the six badges
of trade as stipulated by the Royd Commission.

Hed:

1. Thetaxpayer’ sapplication wasin accordance with section 69(1) of the IRO which
provides that such gpplication could only be made on a question of law. In the
ingtant case the Board held that the taxpayer did not give probetive evidence which
was a determination on facts and therefore its decison was find.

2. IntheBoard’ sdecison it was clearly sated that the Board had considered the Six
badges of trade as stipulated by the Royd Commission and that it was not
necessary to have dl the six badges to congtitute an intention to trade. In deciding
whether or not the taxpayer had the intention to trade, one of the main
congderations of the Board was the intention of the taxpayer a the time of
investiment rather than at thetime of sale. TheBoard' sview was correct bothinlaw
and in common sense. The Board consdered thet the taxpayer’ s grounds of
objection was not on aquestion of law and his gpplication was therefore dismissed.

Application dismissed.
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7. Barnett Commissioner of Inland Revenue v Inland Revenue Board of Review
and Aspiration Land Investment Limited (1988)2 HKTC 575

‘1. Anapplicant for a Case Sated must identify a question of law which it is
proper for the High Court to consider.

2. TheBoard of Review isunder a statutory duty to state a casein respect of
that question of law.

3.  TheBoard has a power to scrutinize the question of law to ensure that it
isonewhichit isproper for the court to consider.

4. If the Board is of the view that the point of law is not proper, it may
decline to state a case.’

8. CHUNG Aud-Key Co Ltd v Commissoner of Inland Revenue [2001] 2
HKLRD 275
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‘ The proper course for the Board to take when it is asked to state a case but
which involves no proper question of law is to decline the request. If the
applicant (whether the taxpayer or the Revenue) is dissatisfied with the
Board's refusal to state a case, it is up to the applicant to decide whether to
take further action (and if so, what action to take).’
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